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INTRODUCTION. 


S laws were never intended for the partial ad- 
vantage of the few, but for the general good 
of the whole, it is not for lawyers alone, but for the 
public at large that I have written: not but I flatter 
myſelf both will reap ample advantage. The faulr 
almoſt univerſally found with legal publications 1s, 
their being chiefly deſigned for gentlemen of the pro- 
feſſion ; and as ſuch their authors have often recom- 
mended them; exactly as common attornies make 
a boaſt, that they cannot talk to any one who is not a 
lawyer. As though it were a merit in having the ſa- 
cully of rendering one's ſelf unintelligible. 

Law being calculated ro regulate the conduct of 
all, ſo by all it ought to be underſtood ; and jn par- 
ticular, as all verdicts in matters of fact are given b 
juries, compoſed not of lawyers, but of laymen, they 
ſurely, in preference to all others, ought perfectly 
to underſtand every part of the proceedings: for 
what a pretty ſermon muſt a parſon make, who 
knows nothing of the text on which he is comment- 
ing. ron ti | 
A judgment given in a court of juſtice is nothing 
more than the juſt concluſion reſulting trom the pre- 
miſes. And thoſe premiſes are, firſt, the record; 
and ſecondly, the evidence to be applied to that re- 
cord: by comparing, therefore, the teſtimony of the 
witneſſes, with the writcen altercations (1) of the 


(1) Theſe conſiſt of the declaration, plea, &c. commonly 
called the ple .u.ngs. | | 1 
A 2 plaintiff 
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plaintiff and defendant themſelves, we become able, 
and by no other means can we become fo, of judg- 
ing who is right, and knowing who is wrong. 

I flatter myſelf, therefore, that I ſhall render a 
conſiderable ſervice to my country, ſhould I be fo 
happy as to ſnatch from obſcurity that which has hi- 
therto been confined to the knowledge, not of the 
profeſſion at large, but to the knowledge of a very 
ſmall number of that profeſſion ; I mean the ſcience, 
or rather art of ſpecial pleading : which, ſays Judge 
Blackſtone, has been often perverted -to the worſt of 


purpoſes. (2). In order then properly to accompliſh 


this defirable end, I have not confined myſelf to ſpe- 
cial pleading alone; I have made it but one part of 
my work; for to the due underſtanding of it, it is 


really neceſſary, that a perſon ſhould well underſtand 
the practice of the courts in every reſpect; and, in- 


deed, without the knowledge of practice, it is im- 
poſſible to be well verſed in theory; but theſe two, 
taken together, cannot fail in a ſhort time rendering 
the ſtudent fully competent to every part of his pro- 
feſſion. But more than that, I will undertake to 
pledge myſelf, that this publication 1s ſuch, that 
with one month's application any private gentleman 
may acquire a knowledge of law; at leaſt equal to 
that of the generality of thoſe who have ſerved clerk- 
ſhips to attornies, or ſpent two years of their lives 
in the offices of ſpecial pleaders. And the utility of 
ſuch knowledge, whatever may be a man's rank, 
character, calling, or ſituation in life, few will at- 


' * 


tempt to doubt. 3 
I am not, however, ſo abſurd as to aſſert, that all 


the learning and intelligence contained in the many 
yolumes written on that ſubject, are contained in this 


ſmall publication; but T hope, with regard to thoſe 


(2) Comm. Vol. III, 306. 
| | mighty 
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mighty cargoes, which are always ſo troubleſome to 
unpack, this work will form a magnet in the under- 
ſtanding of its readers, to attract to its ſurface every 
particle of matter proper to unite with it, ſo as to 
enable thern to ſeparate the uſeful and good from 
the uſeleſs and bad. Thoſe who have a little ſtudied 


law, muſt be convinced how much ſome polar guide 
has hitherto been wanting to aſſiſt the ſtudent in his 


practical reſearches. 

Judge Blackfone, it is true, has enlightened not 
only the profeſſion, but as well the nation at large, 
with his theory ; but the practical gentlemen, with 
regard to their branch, they have confined it hitherto 
within the gloomy cave of darkneſs ; from which, 
ſhould I be ſo happy as to draw it forth, either by 
this, or by any other work that may be the future 
produce of my endeavours to ſerve my country, I 
ſhall deem myſelf gratified in the higheſt extreme. 
It would add, additional pleaſure to public approba- 
Independent of the great advantage reſulting from 
a knowledge of the means, whereby our liberties and 
fortunes may be the eaſier protected (3), even in 
common converſation, to cultivate the arts of ſocial 
life, a knowledge of the primitive outlines of pro- 
ceedings in our courts of juſtice is exceſſively uſeful ; 
becauſe it regulates the politeneſs of our diſcourſe, 
and teaches us'to diſcuſs not only the moſt trivia], 
but as well the moſt material things in life. For by 
enabling us with greater facility to reduce our ſub- 
ject into proper parts, we become careful and modeſt 
in our aſſertions, left we take upon ourſelves the 


(3) For J write not of life, inaſmuch as this treatiſe is not in- 
tended to interfere with the criminal, but to be cohfined wholly 
to the law in civil caſes; except indeed wery briefly to touch on 
ſuch criminal ſuits, as are intimately blended with thoſe of a ci- 
vil nature. | 
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proof of thoſe things we are afterwards unable to 
ſuſtain ; conſequently we are taught to arrange our 
— — into affirmative and negative, and to 

ow that what our adverſary advances he is BS 
to prove ; and that what we advance ourſelves we 
are equally liable to eſtabliſh; agreeable to that excel- 
lent rule, that either party muſt prove his own aver - 


ments. The operation therefore of the general iſſue, 


and its diſtinction from ſpecial plea, is well worthy 
the attention of the philoſophical reader: for in lo- 
gic you have only ethics in miniature, but in law you 

ave them as large as life. The accompliſhment of 
diſcourſe, is the grand characteriſtic of a free peo- 
ple; it is the diſtinction in ſhort, between liberty 
and ſlavery; it is the touchſtone by which our rights 
are determined : for when the tide of eloquence is 
low in a nation, the ſtreams of freedom cannot flow. 
It is the gift of ſpeech which diſtinguiſhes man from 
the brute creation ; the cultivation of it then, is the 
cultivation of nothing, leſs, than the human ſoul! 
Deprived of the free exerciſe of communicating our 
ideas, we are precipitated beneath ourſelves ; exiſt- 


ing only to know, without the power to utter, our 
- misfortunes. 44 


The advantages, therefore, reſulting from elo- 
quence, like thoſe ariſing from the liberty of the 
preſs, may be detrimental no doubt to the few, whoſe 
vices are thereby expoſed ; but to the virtuous they 
give a laſting ſupport, by cultivating the human ge- 
mus 1n general, and- teaching mankind at large to 
ſhut their ears againſt calumny, and thereby to leſſen 
its baneful conſequences, by the moſt effectual of all 
other means, that of diſcouraging its uſe by reflecting 
an odium on the tell-tale. Freedom of debate fits 


the mind for proper inveſtigation; it gives a mi- 


croſcope to the tongue, and a teleſcope. to the un- 
derſtanding ; ſo that in private as in public, the fact 
being freely diſcuſſed on both ſides, the verdict is 


given 
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given in favour of him who deſerved it; and honour 
and applauſe may be yet reſerved to the advocate of 
one party, without- depreciating the good intention 
of him who pleaded for the other. | : 
I hope the reader will find, that in the compoſi- 
tion of this work I have throughout the whole rea- 
ſoned ſo fairly, that whenever I have found any thing 
excellent, I have applauded it; and on the contrary, 
have pointed out the improper. But. the nature of 
the work'is firſt to ſhew, what the preſent ſyſtem of 
practice is; and that being perfectly underſtood, the 
reader will judge for himſelf, whether it ought or 
ought not to be amended. Should he in that parti- 
cular agree with me, I beg leave to offer to his con- 
ſideration the elements of the plan for that purpoſe 
forming the third part of this work. _ | 
In favour of the old fyſtem, I know there will be 
many advocates ; and this we muſt expect, ſince ſo ma- 
ny live by the abuſes of it. | 
You will be told, as you have often been told, ficut 
alias, ficut pluries; that the preſent ſyſtem was eſta» 
bliſhed by the wiſdom of our anceſtors. Aſk thoſe 
perſons wherein that wiſdom conſiſts, when a man is 
obliged to riſæ 30, 40, nay ſometimes 50, 60, or 
701. and more, to recover forty ſhillings ? Theſe who 
argue from the wiſdom of their anceſtors have very little 
| wiſdom of their own; they may add indeed, in a ſtrain 
emphatic, © our forefathers have bled for this ſyſ- 


tem!” Ah! it may be eaſily anſwered, © and they 


are not the firſt who have bled for what they did not 
underſtand ;” witneſs thoſe who died martyrs for 
religion! But they muſt be more ſtupid ſtill, who 
could die martyrs for ſpecial pleading l 
Tou will be further told, it has not only antiquity 
for its ſanction, but as well the improvement and 
concurrence of ages, But I'll anſwer this too. 
That laws like liquors improve by time, is a propo- 
ſition I don't mean to deny; but then, like — 
g A 4 by 
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by time and accident, the beſt are liable tobe cor- 
rupted: for when the acetous fermentation, takes 
place, the tartar becomes depoſited, and the moſt ge- 
nerous wine is thus converted into ſour vinegar. 
Since then the works of nature are ſo liable, nay ſo 
certain to decay, ſhall man preſume to call his frail- 
ties wiſe, and attribute that incorruption to them, 
which is even denied to himſelf? It is becauſe all, 
even the ſtrongeſt things have but a certain duration; 
that nature has furniſhed a ſucceſſion of fruits to ſup- 
ply our perpetual wants. Old miſtakes muſt there-. 
fore give place to new improvements, and theſe in 
cheir turn muſt yield to future cultivation. The 
earth itſelf was not deſigned to ſtand ſtill, but to per- 
form her various revolutions. Shall ſtubborn ty- 
. ranny then reſiſt the attractive force of mild, gene- 
rous, and benign reaſon ; or ſhall ſhe ſtill exiſt the 
menſtruum of all human happineſs? F n it, Hea- 
ven! 

I is far more wiſe and prudent to. examine the ſtate 
of things ere they are too far gone, leſt by ſome unto- 
ward circumſtance, we ſhould be deprived of the oppor- 
tunity. The mother earth when debilitated muſt be 
reſtored with manure ; but if the compoſt be not 
laid upon the land while yet abounding in mucilage, 
the nouriſhment of plants, the ſoil receives no be- 
nefit; for the ſecond ſtage of putrefaction having 
taken place, the falts are ſtruck, and theſe, though 
poiſonous,'cannot-be decompoſed. £1 

Thus too frequently it happens when people ap- 
ply to attornies to recover their debts ; inſtead of 
giving nouriſhment to their property, they give pot- 
ſon to their fortunes. 

Law is to the ſocial, what blood is to the animal 
body; when become inſpiſſated and glutinous it pro- 
duces boils in the patient, which can only be cured by 
reducing the blood to its due conſiſtency, thereby to 
reſtore it to its proper — Thus our laws, 

however 
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however juſt in their principles, or ultimately impar- 
tial in their adminiſtration, yet owing to the circum- 
locutive mode of proceeding in them, their applica- 
tion is attended with ſuch an heavy expenſe, that 
few are the individuals who can bear the ponderous 
weight of a well fought litigation. | 

You will be told my objections are not to the 
ſubſtance, but to the form; I own it; becauſe form 
in this caſe makes all the odds, The beſt medicines 
may prove abortive if inartificially applied. 

Form comes from the Latin word forma, which 
ſignifies beauty, and which we frequently expreſs in 
Engliſh by the word uniformity, being oppoſed to 
deformity ; but will any one attempt to ſay that there 
is any beauty in a declaration which ſeven, eight, or 
nine times repeats the cauſe of action, and neither 
time exactly as it is? Surely we ought to call this a 
deformed, not an uniform compoſition. 


Monſtrum horrendum, informe, ingens, cui lumen 
ademtum. | | 


A horrid miſ-ſhapen monſter deprived of light: 
for who can diſcover in a declaration for a tradeſ- 
man's bill more than that the defendant is indebted 
to the plaintiff in his way of trade ; but the quantity 
of the goods, and the price at which they ought to be 
charged, the two main queſtions to be determined in 
the ſuit, you are wholly left to gueſs. | 

Did the heavy expenſe of this roundabout way of 
going to work fall only on the debtor unwilling to 
pay, it would not vex me; but when we fee ſuch 
enormous charges daily alighting on the injured cre- 
ditor, one has true cauſe to grieve ! For all muſt 
confeſs, owing to the darkneſs of the pleadings, how 
liable declarations are to be demurred to, and how 
liable are plaintiffs to be non- ſuited; and this latter, 
although they pay all coſts, is yet a ſavorr ; —_ 
| | after 
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after a nonſuit a man may bring his action again; 
but after a verdi& he cannot, unleſs the court will 
grant a new trial. (4) 

Few, however, who have loſt their ſuits upon a 

int of law, though convinced they were right in 
point of fact, after having paid 25 or 30 J. to their 
own attorney, and about half that ſum to that of their 
adverſary, will find themſelves diſpoſed to weather 
another ſtorm. 

When we ſee the tender mother, what through 
pm and what through the privation of proper 
00d, dejected in ſpirits, and unable to ſecrete that 
nouriſhment i in her breaſts neceſſary to the ſuſtenance 
of her infant offspring; and when we ſee the honeſt 
father, who can pay part, but cannot pay all the ra- 
pacity of the law requires of him, dragged to a jail, 
Precipitated into a confinement of deſpair; torn 
from his kind and beautiful partner, exacteſt work of 
heaven, whoſe lovely cheeks are bathed with tor- 
rents of tears ruſhing from her eyes caſt down, by 
poignant feeling for her indulgent huſband; and 
which ſhe can only raife to behold a family of young 
children, the dew drops of the parent's affe tion, 
deprived of their father's labour for no other crime 
2 than that of ſuing for his own; or to view 
n miſery that indulgent patron of her charms hurried 
off to a dungeon of wretchedneſs, want and deſpair. 
And when we enquire into the cauſe of all this; it 
is that an honeſt and worthy citizen has loſt his ſuit, 
from no other cauſe than the intricacy of thoſe pro- 
ceedings, that even his lawyers did not underſtand ! 
Beholding theſe tragedies, have we not cauſe to re- 

ne? Oh, horrid reflection! 

Thou who art the guardian angel of the diſ- 
treſſed, grant that ſome worthy ſenator, either of 
the one or the other houſe of parliament, may ſe- 


_ (4) See this head in the Alphabetical Chapter. 
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cond and improve my labours, by bringing in a bill 
to ſhorten the proceedings, and thereby reduce the 
heayy expenſe attendant on the adminiſtration of 
juſtice ! | | 
| To him do I dedicate my work! 

It is not what law is in theory, nor. what people 
imagine it to be, but what it is in practice and in 
fact, that is the ſubje& worthy of the philoſopher's 
enquiry, Thoſe who have read Blackſtone have been 
often charmed no doubt, with what a man can do, 

and with what he cannot do, and with the remedy 
pointed out for every evil ; but have they enquired 
what are the conſequences attendant on thoſe reme- 
dies? Or rather, what are the remedies themſelves ? 
Do they apply the healing balſam to the wounded 
art, or do they torment the patient with the burn- 
ing cautery? Do they raiſe the drooping ſpirits, or 
diſtract the injured brain? | 

« One great obſtacle to the improvement of arts, 
(ſays Mr. Chambers in his Cyclopedia) (5) has been 
the neglect of practice in ſpeculative men, and 
ignorance and contempt of theory in mere practical 
men. What chimeras and abſurdities the negle& of 
experience and practice has produced, need not be 
mentioned; the miſchiefs ariſing from a negle& of 
theory are not ſo obvious, yet certainly it retards 
the progreſs of arts. All invention or improvement 
muſt be either caſual or rational, including analogy 
or inference from ſimilar caſes, under the term ra- 
tional.” 

And yet you hear the ignorant part of mankind 
echoing perpetually, © innovations are dangerous.” 
But if when the loadſtone was firſt applied to navi- 
gation, it had been objected to by the ſeamen of 
thoſe days as an innovation on coaſting, Vaſco de 


(5) Edition by Dr. Rees, 
Gama 
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. Gama had never diſcoyered the Eaſt, nor Columbus 
the Weſt Indies? Oh, Britain, where had been thy 
pride, or where thy glory then to boaſt ? 

Or when printirig was firſt invented, had it been 
ſuppreſſed on the ground of the injury which ſuch 
an art might have done to hackney writers, for 
that by the new mode one man could do more work 
than a thouſand could by the old, oh, literature, 
"where had been thy laurels ? Or mankind, where thy 
liberty? | 

Shall it therefore be objected that, were the pro- 
ceedings at law ſhortened, ſo as to render them more 
intelligible and leſs expenſive, it would hurt the 
lawyers ? Barbarous idea! As though laws were in- 
vented to fleece, and not to protef? mankind. | 

But perhaps the artful argument will be made 
uſe of, that were law cheaper, it would not be worth 
any man's while to follow the profeſſion, I need 
only obſerve, with regard to that, that by the plan 
Propoſed in the laſt part of this work, the profit 
allowed to the attorney would even then be 80 per 
cent, or rather 400 per cent. for profit ſhould not be 
reckoned as the proportion of the ſum returned ; but 
as the balance gained upon the ſum laid out. There- 
fore, ſo long as 1/. can be turned into 51. people 
will never be wanting, and thoſe too of reputation, 
who will gladly follow ſuch an employment. And 
with regard to the fees of counſel, they would re- 
main exactly as they do now; therefore the gentle- 
men of the bar could have no reaſon to complain. 

But it may be urged in favour of the attornies, 
that the return would not be ſo large; as the fame 
cauſe in which the attorney now returns 3o, 40, or 
Fol. he would then only return 8 or 10/. in. But 

thoſe who reaſon that way will be miſtaken; for 
the conſumption is always greater when the price of 
the commodity is leſs. It may be urged then, that 
litigation would be increaſed, and with it its evils 
in 
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in proportion; this too I negative, for people would 
then. only have law as they could afford it, they 
would not be liable therefore to the heavy bills that 
now come upon them unexpectedly : but by the 
ſimplicity of the proceedings, would be better able 
to judge of their expenſe before they began; and 


in caſe of failure as the coſts would be leſs, their 


circumſtances would the readier.recruit the loſs, 
Whereas at «preſent, owing to the—heavy charges, 
people are often thrown into a jail, by having thoſe 
actions non proſſed, in which had they money to 
ſucceed, they would otherwiſe recover verdicts, and 
thus by being paid themſelves, would be able to pay 
others; but not having bottom to reſiſt the rocks of 
impoſition on every fide, are at length ſtranded on 
that ſhore, from which they expected an hoſpitable 
reception! Thus for no other crime than that of a 
man's ſuing for his own, he may be prevented 
from recruiting his circumſtances ever after; of 
perhaps to pay his attorney, muſt frequently bor- 
row money at heavy intereſt to ſtop his proceeding 
againſt him. So that as things now ſtand, weight 
thus heaped upon weight, no force can reſiſt, nor 
fortune recruit ! ; 

We all well know that the circumſtances of men 
can bear by degrees amazing weights, which if ap- 
plied at once, -would inevitably cruſh them for ever. 
A man whoſe income earned by his trade, is 2 or 
3007. a year, may pay at the rate of 20 J. a year, 
and never be hurt, even he ſhall not feel the loſs; 
but bring him in bills for a hundred, and if not paid 
in four days time, a ſale is made of his ſtock in 
trade, which is the whole he poſſeſſes; the reſt of 
his creditors fall on him, and what reſource has he 
left but a jail. But even here the miſchief does not 
ceaſe, what ſupport has his family but a pariſh; 
which being ſo encumbered, cannot fail raiſing the 


poor-rates, and that to an enormous height ? 
| By 
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By whom then muſt theſe rates be paid, not by the 
poor, but by the rich? though I make no doubt, 
but many who are rated are poor enough them- 
ſelves! | | 
Many I know will urge, that all theſe misfor- 
tunes ariſe not from the ſyſtem, but from the men 
who abuſe that ſyſtem; but to that filly argument 
it may be eaſily anſwered, bad is that ſyſtem which is 
fo ſuſceptible of abuſe, the road to vice and corruption 
muſt be eaſy, and the ſhelters for rapacity, fraud and 
deceit, numerous and ſtrong. Render your ſyſtem 
more intelligible, and it will be leſs abuſed, inſtead 
of rendering it to the intereſt of your lawyers tot 
with ſecreſy, render it to their intereſt to, practiſe 
with candour; render it to their intereſt to do their 
duty to their clients, by depriving them. of the 
means of taking the advantage of them ; then will 
attornies become what they were deſigned to be, 
the aſſiſtants to, not the impediments of their clients? 
cauſes. | 

Many regulations have been made, and many 
more attempted to be made reſpecting attornies; 
but as to any good effects reſulting from them, I 
very much doubt. Some have ſaid, let the articles 
be ſtamped with a 50. ſtamp ; but he whoſe arti- 
cles were ſtamped with a 50. ſtamp, could impoſe 
upon his client, as well as he whoſe articles were 
only ſtamped with a 505. and perhaps more ſo, be- 
cauſe he would have more authority ſo to do, his 

randeur would protect him. The more the petti- 
| is enabled to brag of the money his articles 
or his admiſſion coſt him, the better excuſe he has 
for his heavy charges. Has any advantage ariſen to 
the public from the licence that attornies are obliged 
to take out? Certainly not! their fees were com- 
plained of, conſequently they were deemed proper 
objects of taxation; but would not the reduction of 
eoſts have been coming nearer to the ſtandard of 

| juſtice ? 
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juſtice ? .the produce of the tax is trifling, and upon 
the honourable part of the profeſſion, go doubt it 
bears extremely hard. 

Some perſons will tell you, that the gentlemen of 
the bar are not ſufficiently qualified; why in ſhort, 
they are like every other body of men, ſome are 
better adapted than others for the particular pro- 
feſlion they follow; but in reality, owing to the 
ſyſtem being ſo confined, nine tenths of the bar- 
riſters have no opportunity to ſhew their talents, I 
do not mean to aſſert, that every man bred to the 
bar is a man of talents; but that it is wrong 
in people to ſelect for their children employments, 
for which nature ſeems not to have fitted them, 
yet it is a weakneſs that is very excuſable; it is 

ental fondneſs ! . They forget however, that life 
is a maſquerade, in which he who chooſes a cha- 
rater he is unable to ſuſtain, renders himſelf not 
happy, but miſerable. The natural talent of the 
youth ſhould be conſulted, in preference to the plan 
| laid down for his education; for in fact, as to par- 
ticular plans of inſtruftion, the native genius is 
oftener injured. than benefited by them, for that 
mode of cultivation that is ſuited to one mind, is 
often deſtructive to another, as different ſeeds ſuc- 
ceed in different ſoils. © Therefore to cultivate 
lands for thoſe plants, which nature ſeems to have 
denied them the powers to nouriſh, is not forcing, 
is not aſſiſting; but oppoſing the ſublime decrees 
of providence,” E& 


«© There are who fondly ſtudious of increaſe 

. Rich foreign mould, on their ill-natured land 

% Induce laborious ; and with fattening muck 

« Beſmear the 10ots in vain : the nurſling grove 

„ Seems fair awhile, cheriſhed with foſter earth; 
But when the alien compoſt is exhauſt, _ 

It's native poverty again prevails. 

"Za 5 PHILLIPS,” 
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It is but too true, that you frequently find law- 
yers either 'a compoſition of literary ordure, or a 
mixture of. legal quibble, and ſhort cut phraſes : 
but the barriſter who poſſeſſes a native genius may 
boaft a profeſſion, which ranks foremoſt of all 
others, in bringing into action the moſt noble prin- 
ciple of the human ſoul, © that of man defending 
his fellow creature, and conquering his adverſary ; 
not by force, but by reaſon; not by weapons of 
deſtruction, but by means of perſuaſion.” | 
I do not mean however to infer that an end 

ſhould be put to the arts of cultivation, for nothing 
is good in a rude ſtate; and upon man more than 
on any other animal, depends the increafing the 
original power, as well of mind as of body ; but it 
muſt be allowed, that the original power is much 
greater in ſome, than in others. Nor is the com- 
paſs of judgment and memory in all directed to the 
ſame point, in ſome it varies more than in others. 
It is for this reaſon that all ſhould endeavour to cul- 
tivate their underſtandings as much as poſſible; and 
the only chectual mode of doing this, is to travel 
that road which nature ſeems to have pointed out 
for us, as the ſhorteſt and readieſt way to make the 
greateſt progreſs in the journey of truth. I think it 
Is the Spectator who ſays, but it matters not, I have 
him not at my elbow, that many a plough-boy- 
would make a good chancellor, and many a chan- 
cellor a good plough-boy.' No confined plan will 
ever make a lawyer, who ought ſurely to be the 
moſt liberal of men. It is by aſſiſting the natural 
cure, that we heal the diſeaſe, by oppoſing it we 
kill the patient: and this eaſily accounts for the cir- 
cumſtance of ſome acquiring more knowledge in 
one year, than others do in ten. | 

What then it may be aſked, is the recipe to 
make a lawyer? Why that he ſhould firſt acquire 
a general knowledge: in a word, he ſhould be a 


good 


— 
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*$604 philoſopher. For it is by concentrating 
various rays of light into one focus, that we acquire 
one brilliant point.“ 1 = 

But this perhaps will be better illuſtrated by the 
fable. of the lawyer and philoſopher, each of whom 
was to explain his own particular propoſition to an 
audience of various characters: © the lawyer choſe a 
legal ſubject, and — a phyfical one.” 

The audience conſiſted of a bench of lawyers, a 
bench of do#ors, a bench of parſons, a bench of pe- 
dants, a bench of gentlemen, and a bench of tradeſ- 
men. | 
The lawyer began his cauſe firſt, chooſing for his 
ſubject the pleadings in treſpaſs. Sf} 

He obſerved, that, In treſpaſs, the declaration 

* muſt be direct and poſitive, and therefore if the 
tec plaintiff declares, That whereas defendant, Sc. 
ce jt is bad; for nothing is directly affirmed. Comyns 
« 314. That is if the defendant demurs. 

«© So if the plaintiff declares, guare eum, &c. 
R. Salk, 636. But quod cum is well enough after 
* verdict, though it might be bad upon demurrer. 
« 1 Wilſ. 99. Qucd cum is well on a ſpecial de- 
© murrer, where the declaration is ſet forth in the 
c ri. 2.11, 203, i. e. in C. B. or in B. R. by 
'&*& neee enn; 

In treſpaſs; nec non de eo quod, &c. after a quod 
ee rum is a Eons charge. Strange, 681. 2 Lord 
ce Ny. 1413. 2 Morgan's Jade Metum, 233. 

« I don't talk to all thoſe who hear me, continued 
te the lutbyer, but only to thoſe who underſtand me.” 
Sure enough, none bot the bench of his own pro- 
Feffion did underſtand him: and they wanted the 
ons per quod, to make other people underſtand. 
For the preſident of the lawyers firſt addreſſed him- 
ſelf to ch clergy, out of refpe& to their calling; 
but theſe gentlemen being ſo much accuſtomed to 
the language of the courts above, declared although 

hed a they 
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they had learned the : vulgar tongue, they did not 
underſtand che harangue of the. legal profeſſor, yet 
very fairly owned it might contain ſome latent ſpi- 
rit, which they could not diſtil: for which — 
they begged leave to obſerve, © that their judg- 
tc ment was immaterial,” yet they owned as far as 
their judgment could go, they had heard nothing 
fall from the legal profeſſor that the philoſopher 
ought to bo len to anſwer: for his harangue 
altogether did not appear to them to contain one 


rational idea! However, they ſubmitted his diſ- 


courſe both as to matter and ſpirit to the other 
benches. 1 

The reſt of the benches ſeemed perfectly of the ſame 
opinion, and conſequently, the lawyer was declared 
to be nonſuited. 

The philoſopher was then permitted to explain 
his propoſition, which was that of the force of the 
muſcles, | ag] 

He firſt addreſſed himſelf to the bench of doors, 
by obſerving, that © in nature, nothing ſo much 
« commanded our admiration as the amazing 
te ſtrength of the muſcles. Thoſe of the calf of 
« one leg frequently lifting the whole weight of the 
« body, as in walking for example. I do not uſe 
te technical terms, continued he, becauſe 1 wiſh to 
ce be intelligible to my audience at large.” The 


_ doors politely bowing, aſſented to the philoſo- 


pher's propoſition. He then turned to the bench of 
traders. LY 

« Gentlemen,” he continued, * the muſcles are 
« thoſe powers which move the bones, and the 
cc bones are the levers to the body; but what is yet 
© more extraordinary, they are all levers of the 
« third degree. Why they ſhould be ſo, is not for 


eme to enquire; as no doubt, what the almighty 


* has decreed. in his works muſt be right.“ The 


clergy too aſſented to this propoſition, the private 


gentlemen 
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gentlemen were of opinion with the traders, for 
they declared the landed and the trading intereſt 
ought never to be ſeparated. The lawyers knew 
better than to negative the facts, but they demurred, 
not ſpecially, but generally, as they gave no reaſons. 
As to the pedants they ſupported the Jawyers, but 
all the benches agreed in this, that the legal pro- 
feſſor ought to be heard on the other ſide; on the 
ground, © that as the philoſopher had uſed no technical 
. terms, nor attempted to puzzle the queſtion, any liberal 
bred man might under/tand him; for the contrary 
reaſon they had non- ſuited the lawyer, yet for all 
that, they did not mean to preclude him his de- 
fence in the preſent inſtance. - 

The lawyer obſerved, © That under the wiſe di- 
erection of the bench of his own profeſſion, and 
te that of the pedants, he ſhould act: he knew too 
ce well his duty, to reſiſt any thing that fell from 
« ſuch high authority. The opinion of ſo much 
te learning and wiſdom, he ſhould _ eſteem ; 
* conſcious of his own inability to rove what 
te they did not deny. I am under, tk he, many 
* 9 — to the learned bench of my own pro- 
te feſſion, far demurring without aſſigning reaſons : 
© I ſee their wiſdom! They have thereby given 
i me an opportunity of ſtating ſuch general ob- 
te jections, as may in ſome little degree relieve me 
« from being beat, at leaſt perfectly hollow. 

« My objections then are directly in the teeth of 
* the philoſopher 's language. (The pedants ſmiled.) 
« To a noun in the ſingular, he uſed a verb in the 
plural: and after a conditional conjunction, he 
ce uſed the indicative mood.” The pedants imme- 
diately called out that the lawyer had gained the 
day, and the lawyers thought their demurrer com- 
pletely eſtabliſhed : but the other benches obſerved, 
© that this being freſh matter, the philoſopher was 
Ay entitled to reply ;” and the votes of the 

| 2 2 benches 
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_ © if I committed that error, I 1 T was 
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benches appearing four to two in favour of this 
Opinion; the philoſopher was called on for his re- 
plication. 5 

« The noun,” ſaid he, * that I uſed was bench, 
© which is a noun of multitude, I applied it to the 
« bench of doors, as conſiſting of many perſons. 
« Bench therefore, will either bear the verb in the 
© plural or in the ſingular; but I preferred the 


former, becauſe words are but the articulate ſigns 


ce of our ideas, and idea is a Greek word, ſignifying 
* neither more nor leſs, than the image of ſomething 


e formed in the imagination; for in like manner, 


« as objects of viſion are painted on the retina, fo 


e no doubt are thoſe of reflexion painted on the ſear of 


ce the underſtanding. To render our ideas juſt there- 
« fore, they thould correſpond to the objects offered 
ce to our ſenſes: the bench of doctors J perceived 
ce to conſiſt of many perſons, and therefore I could 
« do. no other than imb'be a plural. idea of them; 
ce but as ro the bench of pedants, I perceive I muſt 
© entertain a ſingular notion of it, and I hope it will 
« ever be placed in the neuter gender. As to the bench 
ce of lawyers, though they have aſſigned no reaſon 
* for demurring, yet I truſt they will ſee the force 
« of my reply. Nouns of multitude then, require 
© the verb in the plural; and where the indulgence 
ce of language permits the ſingular, it is becauſe the 
ce plural would be ungrateful to the ear; for the 
« ear is the judge of muſic, and muſic is the art of 
ce imitating the harmony of nature. r 

* With regard to the objection reſpecting the 
ce mood, if I recolle& right, I made no ſuch miſ- 
« take: I am perfectly ſenſible that after every 
ce conditional fign, we ought to uſe the conditional 


© mood, otherwiſe we confound the diſtinction be- 


te tween the contingent and the certain. Therefore, 


* wrong; but in ſuch caſe, I might at leaſt be per- 
4 « mitted 
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«© mitred to juſtify myſelf upon precedent, and for 
te that precedent I need go no further than the 
c learned profeſſor's own ſpeech, when he attempt- 
*ed to demonſtrate the pleadings in treſpaſs, and 
© wherein he quoted ſo many other learned autho- 
te rities. He made twice uſe of, © if he declares,” 
e inſtead of ſaying / he declare. I preſume there- 
« fore, had I committed that miſtake, theſe pre- 
te cedents' would have juſtified the error, which upon 

principle could not have been defended.” | 
But continued the philoſopher, is there any 
te thing either. ridiculous or contemptible, nay even 
te baſe, vile, mean or deteſtable, but what may 
e be 2 on precedent.” Did not Pepin the 
dwarf, ſirnamed the Short, afterwards King of 
France, while he was yet prime miniſter to Chi- 
© Jerie the Third, whoſe: throne he uſurped, apply 
* to the Pope to know who was the true king, © he 
who had, the power, or he who had: ozly the 
* name?” and did not his Holineſs decide in his fa - 
© vour? Did not alſo his ſame hypecritical Holineſs, 
© afrerwards anoint Pepin king; and was not this 
© uſurper the firſt anointed king in Europe? And 
* did. not the ſame Pepin afterwards receive the 
* ſacred unction from St. Boniface, to uſe the lan- 
© guage: of. thoſe days, the apoſtle by ſome called 
the impoſtor of all Germany. And when Letts 
the Feeble, the ſon ot Charlemagne, and grand- 
* ſon of Pepin, was taken priſoner by his ſons, 
who had rebelled againſt him; did not the king 
© with. his face to the earth, and lying on fack- 
cloth in the cathedral of Notre Dame, at Soiſſons, 
© aſk a public penance? Precedents upon theſe oc- 
© cafions are always quoted: this matter was there- 
© fore authoriſed by a certain king of the Vſigotbs, 
named VAMBA, who reigned in Spain in 681, 
* growing weak and childiſh, having had public pe- 
© nance inflicted on him 2 council held — N leo ; 
#37 * after 
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© after which he retired to a cloiſter, and his ſon 
* HEVIQUEZ ſucceeded him, who acknowledg- 
©. ed he held tue crown of the biſhops.” . — 

* Surely therefore, if tranſactions ſo baſe and 
* abominable could be juſtified by precedent, I 
© might at leaſt be permitted to juſtify on prece- 
ce dent an error in grammar.” But to take a 
< precedent from home; did not one of our own 
© ſacred majeſties, (6) cauſe a biſhop's (7) brains 
© to be beat out, before the altar of St. Benedict. 
© It is true, no precedent was neceſſary to be quoted 
for a king's beating out the brains of a biſhop, any 
© more than for a biſhop's beating out thoſe of a 
* king; for every day's experience furniſhes in- 
* ſtances of the holy falling on the ſacred, and the 
* ſacred on the holy. But his ſacred majeſty who had 
© beat out the brains of the biſhop, (8) being willing 
to do penance for the crime, wanted a precedent ; 
* when thoſe I have juſt now quoted, were quoted 
t upon the occaſion, His ſacred majeſty according- 
©ly went to Canterbury, and when within fight of 
* the church, he alighted from his horſe, walked 
© barefoot towards the town, and proſtrated himſelf 
© before the ſhrine of the ſaint, i. e. before that of 
© the biſhop, for a dead biſhop is always a Saint; or 
* at leaſt, dead biſhops were ſo deemed in thoſe 
days.“ „ beg pardon of my audience, ob/erved 
« the philoſopher, who (1 am afraid) will think that 
«© I have moſt ſhamefully digreſſed; but they will 
te pardon me when they recollect, that I did not 
« mean to ſhelter myſelf under precedent, without 
te firſt ſtating what precedent was. I now therefore 
* ſubmit my cafe to my judges,” | 


(6) Henry the Second. 
(7) St. Thomas à Becket, who was killed at Canterbury. 


(8) I am not ſure if he were not an arch one, but the intel- 
ligent reader, who is a better hiſtarian than myſelf will ſet that 
right. 


When 
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When the philoſopher had finiſhed his reply, the 
bench of lawyers behaved very liberally indeed, for 
they unanimouſly agreed to wave their demurrer ; 
but the pedants had yet many objections to make to 
the philoſopher's language, though they were ſoon 
over-ruled by the other benches, who declared that 
all language had been improved by philoſophy, bur 
none was ever mended by pedantry. Pedantry had 
ever retarded the progreſs of genius; and in lan- 
guage, as in law, thofe rules muſt always be beſt 
that are leaſt arbitrary: becauſe the rational rule 
will every where meet with ſubjetT5 ready to obey il; 
while the arbitrary one will every where meet with 
thoſe ready to refit it. In ſhort, the prize was voted 
to the philoſopher by a majority of five benches to 
one ; none but the pedants ſtanding out. | 
The philoſopher then returned thanks for the ho- 
nour conferred upon him, though he {aid he did not 
mean to applaud himſelf for the ſubject he had ſelect- 
ed. It had a much higher author to boaſt, whom we 
could not too much admire, when we contemplated 
the power of muſcular motion; but of all the muſ- 
cles together, added he, © no muſcles have the force 
of the muſcles of the jaws.” (9) 

It need hardly be obſerved, that had the lawyer 
been a philoſopher, he would have choſen a very dif- 
ferent part of his own ſcience to have enlarged upon. 
It being, however, demonſtrated that the man ought 
to be a philoſopher, much room cannot be left to 
doubt but that the ſyſtem ought to be philoſophi- 
cal. Whether it be ſo or not will now be the ob- 
Jet of our enquiry; in order to facilitate which, the 
plan that I have adopted is, firft, to conſider the va- 


(9) It is remarkable, that though the muſcles of the lower 
jaw do not weigh above 11b. altogether, yet they are capable of 
overcoming” a reſiſtance equal to 5 34lb. See Borelli de Meta 
Animalium, | 
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rious parts of the common action nat bailable, with - 
out interfering with any other ſubject; and in order 
to demonſtrate the ſame more clearly, the proceed- 
ings on the part of the plaintiff are arranged on the 
one page, and. thoſe on the part of the defendant. on 
the other, agreeable to the double entry. Why I 
began with the action not bailable is, becauſe it is 
the moſt ſimple and leaſt complicated; for ſimple 
ideas muſt be imbibed before complex ones can be 
acquired. And I choſe to prefer for my particular 
example. the action of aſſumpſit, in preference to any 
other, becauſe that of all others is the moſt uni- 
verſal, and conſequently that in which the major 
part of my readers will find themſelves principally 
intereſted. After having diſſected the ſeveral pro- 
ceedings in it, from the firſt proceſs to the writ of 
execution, and demonſtiared the mode of trying, an 
iſſue of fact, I have next proceeded to ſhew the na- 
ture of demurrer on determining an iſſue of law; 
which latter being much more difficult than the for- 
mer, I have purpoſely written in a lively ſtrain, to 
prevent that ennui which the generality of my readers 
muſt otherwiſe have ſuffered, ,from a more technical 
recital ; endeavouring, nevertheleſs, to be as accu- 
rate with regard to the routine of practice, as if the 
relation had had leſs levity in its compoſition. But 
I had as well another object in view, in writing the 
chapter on demurrer after the manner that I have; 
namely, to bring to the reader's recollection, that to 
acquire a proper knowledge of the practice of 
law, we ought not only to conſider the nature of the 
ſeveral proceedings, but as well either the misfor- 
tunes or follies of the parties before they begin 
them; their various anxieties while they are in con- 
tinuance ; and the ultimate conſequences attendant 
upon the determination of the ſuit, © In a word, 
that you ſhould look into the ſecret cabinet of thoſe. 


you employ,” eh 
Here 


Here then are objects well worthy the conſidera- 
tion of the philoſophic and philanthropic: mind 
theſe are conſiderations which ought truly to inte- 
reſt us in the reduction of the coſts : we. ſhould: re- 
flect how many and numerous are the calamities 
naturally attèndant on litigation; we ſhould reflect 
then how cruel it is to increaſe them, and how 
praiſe- worthy to diminiſh them. Theſe reflections 
too will teach us before we bring actions, to conſider, 
well whether we have, in point of moral refitude, 
a true and juſt cauſe of complaint; leſt that in our 
legal purſuits we render ourſelves. the dupes of that. 
miſanthropy, which delights only in the miſeries of 
the human race. | | 

The names of Souſe and Tongue, Quilworthy and 
Pouncepowder, Quibbleprop and Thickpole, the reader 
will do me the juſtice to believe, are not aimed at 
any particular perſons; but like characters on the 
ſtage, which are merely introduced for the inſtruc- 
tion and entertainment of the audience, and. not 


meant to calumniate private individuals. The late 


celebrated Mr. Fielding, in his Joſeph Andrews (10), 
obſerves, © the. diſtinction between the ſatiriſt and 
the libeller is, that the one ſpeaks of the ſpecies, the 
other of the individual: the one holds the glaſs to 
thouſands in their cloſets, that they may contemplate 
the deformity, and thereby endeavour to reduce it; 
and thus by private mortification avoid public ſhame, 
Thus the fatiriſt privately corrects the fault like a 
parent, while the libeller expoſes the individual like 
an executioner.“ | RO 

The reader being acquainted with. the diſtinctian 
between iſſue and demurrer, I have next proceeded 
to ſhew the nature of arreſt; thereby.. demonſtrating 
the difference between the action bauable, and that, no; 
bailable ; and therein have ſuffered judgment to go by 


default, 
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vi INTRODUCTION. 


default, to ſhew the difference between a verdi& 
obtained in court, and damages recovered on inqui- 
ſition. | 

The next chapter treats of the proceedings in er- 
ror, wherein is pointed out their affinity with the 
nature of demurrer. And laftly is ſhewn the mode 
of proceeding againſt, as well the bail to the fhe- 


_ riff, as thoſe to the action. All which, taken toge- 


ther, forms what uſually ariſes in a common litiga- 


tion carried ſo far, and to which length the parties 


may if they chooſe proceed; the collateral matter 
ariſing being chiefly motions in court according to 
circumſtances, the nature of which will be found 
under the title Rule, in the Alphabetical Chapter. 
To this chapter, in ſhort, the reader will pleaſe to 
refer for every thing not contained in any other part 
of the work; fuch as proceedings by original, by 
clauſum fregit, thoſe againſt - privileged perſons, as 
peers, members of parliament, attornies, and other of- 
ficers of the courts; the proceedings againſt pri- 


ſoners, '&c. &c. 


The ſecond part conſiſts of the elements of ſpe- 
cial pleading, not the precedents at length, but the 
ſubſtance of them; the form the reader will be 
ſufficiently maſter of, by a due attention to the firſt 
nx Theſe elements, I flatter myſelf, will not be 
eſs inſtructive to the reader, than uſeful to the prac- 
titioner: to the latter they will ſerve as an hydro- 
meter, by the application of which he may try the 


proof of the pleadings he receives, by at once diſ- 


covering their deficiencies; and in like manner he 
may determine, the goodneſs of thoſe of his o won 
compoſition. 
This part concludes with the alphabetical chapter, 
of which we juſt now hinted the heads. In it every 
ſubject is not treated ſo fully as thoſe in the former 
part of the work, by reaſon that it was by no 


means neceſſary; for the reader being ſo far ad- 
vanced, 


INTRODUCTION. n 


vanced, I did not think it proper to offend him with 
repetitions, or fatigue him with minutie, which he 
can much better diſcover himſelf, than any com- 


mentator can explain to him. Yet, upon the whole, 
there is nothing, omitted that was neceſſary to be 


brought in aid to render the preſent practice of the 
courts of K. B. and C. P. intelligible even to thoſe, 
who before knew no more of law than the 
name. 

The third part conſiſts of a plan for a reform in 
the preſent proceedings, in order to leſſen the ex- 
penſe ; humbly ſubmitted to the conſideration of 
thoſe who are much more able to judge of the mat- 
ter than myſelf. 


John Frederic Schiefer. 
May 7, 1792. 


N. B. The reader will pleaſe to obſerve, that having read 
p. 2. he will proceed directly to p. 4. as that and at p. 3. con- 
tinues the ſubject with regard to the plaintiff; and having ex- 
hauſted all plaintiffs pages in that chapter, he will then return and 
take thoſe of the defendant in the ſame order. Thus he has 
the road marked out for the plaintiff on the one page, and that 
for the defendant oppoſed to it on the other.” | 
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"WDVERTISEMENT, 


ACTICE. is in law, what EXPERIMENT 
po in philoſophy, without the knowledge of 
which, we cannot aſſure ourſelves of the truth of 
any one ſingle propoſition. It is in law, as in every 
other profeſſion ; THEOR ever leaves a bandage 
on the eyes, which nothing but a practical know- 
ledge can remove. Therefore not only to. the 
LAWYER, but as well to the SENATOR, the 
MAGISTRATE, the, private GENTLEMAN, 
_ _ TRADER) will 1 work he found * 
vie 
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Page. 
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Arreſt - - 74 
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Aſſault 1 
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Attachment 210 
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B. 
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— Common — 7 
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Declaration 
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— — inreplevin 176 

— — in eject- 
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Demurrer ho 
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Docketting the rolls 88 39 


E. l 
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3 landlord againſt , 
tenant =, 
— n n | 
. gainſt the 
caſual e- 
jector 200 
Elements 
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Evidence — 
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Martial law 0 

| Motion. See Rule. 
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New Trial - — 
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Non-ſuit - 254 
judgment as in 
caſe of 258 
Nuiſance - 146 
O. 
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Outlawry - 266 
P, 

Particulars of plaintiff's 
demand - P 19 
Party wall - 268 
Paupers 6726 
Payment of money into 
court - 269 


Peers, and members of 


parliament 270 
Philoſophizing, firſt rule of 294 
Plan for a reform 291 
Plea, - 15 
— ſpeciĩal — 164 


demand of 64 
Paſtea Jo 48 
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Proceſs - 2 
bailable «. "oe 
Promiſſory note and bill of 
exchange - 279 
— fictitious 
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of - 280 
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Page 10. I. 6 and 7. Witneſs Lloyd Lord Kenyon is ERS 

Page 10. I. 15. read 7th infiead of 6th, becauſe the latter hap- 
pened to fall on a Sunday. | 

Nete 6. I. 3. After the day of the week, read * on which you 
make your writ returnabte.” 

Note 10. For indorſement, read ** indorſed * * * date. 

Page 18. There ſhould have been a note, Thar to all plead- 
ings the name of the term of which they are delivered ſhould 
always be written at 

Page 49. Inftead of Title 7 rial, read Poftca. 

Page 163. I. 16. Inſtead of ſerves, read ſerve: 

Page 232. I. 13. read had inftead of has.” | 

Page 294. 1. 1, for l read * philoſophizing.” 
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PART I. 


The COMMON ACTION not bailable. 


The Nature of DEMURRER. 
of ARREST. 


8 by DEFAULT. 


Proceedings in E. RR OR. 
— againſt B A IL. 


WRIT: 
Plaintiff. 


CHAPTER I. 
Of the COMMON ACTION mot bailable. 


Preliminary Obſervations. 


H E firſt proceeding is by a genus of writ, 
called proceſs: (1) (or it is, what is vulgarly 
called, ſerving the defendant with a copy of a writ:) 
which naturally divides itſelf into two parts: 1ſt. 
the writ itſelf, commanding the ſheriff to take the 
body of the defendant; but which in reality he 
never does; and 2d. the notice at bottom, directed 
to the defendant, whereby he knows on what day 
and in what court to appear. 
There are three ſpecies, any one of which the 
plaintiff has his election in ſuing out, as they have 
all the ſame end in view, namely, to compel the 
defendant to appear. 


The ſpecies. are, in the King's Bench. 


iſt, The bill of Mifde/ex (if the refidence of the 
defendant be in that county.) 


2d. The latitat (uſed if the defendant's reſidence be 
out of Middleſex.) 


In the Common Pleas, 


3d. The capias. 


(1) A writ is in the nature of a letter from the king to the 
ſheriff, commanding him to do ſome certain act, as for inſtance, 
to take the body of the defendant ; but if the ſheriff be himſelf 
defendant, then the writ is directed to the coroner, 


Note. 


APPEANAN CE. 3 
Defendant. 


CHAPTER I. 
Preliminary Obſervations. = 


HE firſt thing done by the defendant is, 

the putting in an appearance; (1) and he will 
gain nothing by neglecting it, as if he do not appear 
within the time limited by law, which is eight days 
after the return of proceſs; the plaintiff may ac- 
cording to the 12 G. I. c. 29. appear for him, which 
is called appearing according to the ſtatute, and by the 
25 E. 3. c. 80. /. 22. without filing a warrant to 
defend, but which muſt vert done by the 
attorney for the defendant, before he can be per- 
mitted to plead for his client under the penalty of 

J. by /. 23. 

: The mode of entering an appearance according 
to the ſtatute is thus, | | 

The perſon who ſerved the copy of the writ, 
muſt make affidavit thereof, and that it was a true 
copy, (it is therefore neceſſary that ſuch perſon ſhould 
examine it,) and that it had an Enrgib notice written 
under it, directed to the defendant, purſuant co the 
ſtatute in ſuch caſe made and provided. 

This affidavit ſhould alſo contain the return of the 
writ, Sc. in ſhort every eſſential to the writ and 
notice. (2) | 

It is ſworn before a judge of the court, or the 
clerk of the common bails in the King's Bench, if 


(t) In K. B. it is called fling common bail. 
(2) For the form of an Affidavit, /ee Arreſt. 


8 
B 2 ix 


8 WR Ir. 
. Plaintiff, 


Note. But if the defendant reſide in a liberty, then a no 
omittas may be ſued out againſt him, ** direQting the ſheriff not 
to omit by reaſon of -any liberty-to take the defendant,” which 
may be a Bill of Middle/ex, latitat or capias. 


The return of the writ is the day therein named 
for the ſheriff to have the body of the defendant 
before. the king's juſtices, and in Common Pleas it 
muſt be upon ſome one of the return days found in 
the almanack; but always on the firſt which is called 
the Eſſoin day. | 

But in the King's Bench, the bill of Middleſex or 
latitat may be ſued out one day, and made return- 
able the next. (2) | 


Note. This is the firſt difference between the practice of the 
two courts. | 


The teſte is not the day on which the writ 1s ſued 
out, but the day on which it is dated; in ſhort 
every writ has two dates, one within, and the other 
without; the former is called the teſte, which in 
C. P. muſt be ſome day in term, but in K. B. it 
may be any day either in term or vacation. 


ons This ** thie ſecond difference between the two courts. 


oe] in C. P. the teſte muſt be fifteen days before 
op return, which in K. B. it need not be. (3) 


> "Nats. This is 5 the third variance between the two courts, 


(2) Strange, 917. 


(3) Except by original, which ſee under 7” roper head in 
the alphabetical Por. "92 3 


ante- 


APPEARANCE. . 


Defendant. 


in town; but if in the country, before a commiſ- 
ſioner. 

In the Common Pleas before the filazer in town, 
or commiſſioner in the country, and an appearance 
being entered in this manner by the plaintiff, is 70 
all intents and purpoſes as effectual, as if entered by 
defendant himlelf; for the plaintiff may thereupon 
proceed by filing his declaration'in the proper office, 
at the ſame time giving the defendant notice thereof 
in writing, mentioning the time when he -otight to 
plead, and which need not be perſonally ſerved, but 
only left at his laſt place of abode. I need hardly 
mention after the remark of ſeveral defendants being 
put into one writ, that if more than one defendant 
be named in a declaration, as many copies mult be 
filed, that each defendant may have an opportunity 
of taking his own copy out of the office; therefore 
each ſhould be ſerved with a notice of filing decla- 
ration ſeparately, ng the cauſe of action. ION 


Ne, But the plaintiff cannot appear for the defendant 
until the time for defendant's appearance be expired. | 


The declaration. being filed as above, and notice 
thereof delivered to defendant, the plaintiff may 
upon giving a rule to plead, and without any further 
demand of plea proceed to judgment by default. 


Note. Bat the declaration is only deemed well delivered from 


the time of the notice ſerved. 


Having therefore demonſtrated that no advan- 
tage can in general be gained by the defendant's not 
appearing, we ſhall now proceed to ſhew the means 
whereby he ought to appear; premiſing however 


that as to the effect of appearance, it cures all defect 


in proceſs. (3) 


(3) _ this is only when entered * defendant. 
B 3 Particular 


* 
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| Plaintiff. 
antedated, ſo it be but on a day in term, even though 


ſuch antedate be anterior to the cauſe of action. 


The date is the day on which the. writ is actually 
ſued out, which muſt be poſterior to the cauſe of 
action. The writ and copy muſt both be indorſed 
with the attorney's name and place of abode, with 
the date when ſued out. 

Theſe obſervations premifed, we fhall now give 
an example of the manner in which one of the above 
writs is ſued out, for which purpoſe we have ſe- 
lected the bill of Middls/ex, which we ſhall ſuppoſe 
to be the actual commencement of an action, in the 
court of King's Bench: © brought by a watch- 
maker for the recovery of 30/. 5s, for a gold re- 
pearer, and engraving the letter F. on the outſide 
caſe;” and this action by particular example, we 
ſhall continue through every ſtage until we come to 
its concluſion, the writ of execution. By this means 
the reader will become perſectly acquainted with the 
nature of a common action not bailable, brought 
for the recovery of the amount of any other manu- 
facturing tradeſman's bill; there being no difference 
in the proceedings whatever, except in the firſt 
count in the declaration, which is on y in the ſtate- 
ment of the plaintiff's trade. 

And as to the action of aſſumpfit for goods ſold 
and delivered, 7. e. to recover the amount of a mer- 
chant, trader's or ſhopkeeper's bill, the only differ- 
ence is; that the counts for work and labour are 
omitted, 

And no matter what the ſum, ſo it be above forty 
ſhillings; and for forty ſhillings only, the coſts are 
as hig as for 1001. except as to the fees of counſel, 
which are uſually given in proportion to the fum 
there 1 reh of recovering. But in caſes 
where the fees of counſel do not depend on the ſum 


to be recovered, they are regulated by the length of 
the brief; but this is not much thought of except 
where 


3 


APPEARANCE. 
Defendant. 


Particular Example. „ 


The defendant muſt give his attorney a warrant to 
defend in like manner, as the plaintiff gave one to 
his attorney to proſecute, it is on a 25. 6d, ſtamp 
the ſame as the other, and is filed with the clerk 
of the common bails at the time of putting in the 
appearance, 


Appearance muſt be entered in either court with- 
in eight days after the return of proceſs, the differ- 
ence between the return days in one court ahd the 


ether, having been already taken notice of. 


Form of . the common Bail Piece, bought at the Station. 
ers, and in which the Blanks are afterwards filled 


1. 


— 


* 


2 — 


|, Mi-haelmas Term, in the 324, year of the reign 5 
| | King George III. | 


| Middleſex, to wit, Stormont and Way. 
| The defendant having been ſerved _ 
with proceſs is delivered to bail to, 


Jahn Doe of Londen, Yeoman, 

FP and | 

Richard Roe of the ſame 
place, Yeoman, ; 


At the ſuit of the defendant. 


 _ wn 1 


Plaintiff 's Attorney, 
Nowember 1 4th, 


B 4 | Theſe 
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W X I I. 


Plaintiff. 


where the proceedings are ſpecial ; for in actions 
for work and labour or goods fold and delivered, 
the proceedings are ſo common that the pleadings 
ate much ſooner underſtood, and conſequently much 
quicker read than in an intricate caſe, ſo that their 
fees may be ſaid to {os EI — by the ſum 
to be Eroveretl. 


a] 17 * ay . 
= La * — 
* - 


9 ular 1 


Firſt the attorney ſor the plaintiff takes a warrant 
co ene on a 26. 6d. ſtamp; chas, 


4 


0 the Coutt of King” $ Wand 


[ Middleſex ſſ. ] ; | is retained to pro- | 
fecute by the plaintiff, (4) as his attorney 7 gainſt the 
deſendant. 


No. on the file. Plaintiff's Ow 


 -- -— — 2 


And el bought a writ at the 8 8 print- 
ed on parchment, and a copy printed on paper, in 
both he fills up the blanks exactly alike, indorſing 
his name and _ of abode with the day of the 
month. 


Form of the Bill of Middleſex, 


| Middleſex to wit.] The ſheriff is commanded to 
take (name the. defendant). and Richard Roe, (5) if 


(4) Throughout this example, we ſhall uſe the terms plain- 
tiff and defendant, inſtead of names; and in mentioning the 
attornies, we ſhall write plaintiff's attorney and defendant's at- 
torney, as thoſe terms will be eaſier for the reader ar firſt to re- 

member. 

(5) This is the way the writs are be from the abſurdity 
of old cuſtom, Richard Roe being only a nominal perſon. 1 
- they 


APPEARAN CE. 9 
Defendant. 


Theſe two yeomen, Jobn Doe and Richard Roe, (4) 


are perſons not exiſting,” and in the Common Pleas 
are never mentioned in a common P 
which is made out thus. I | 

| Milllleſs. $999] 
W for u defeinln late of Ng. 
miſter, gentleman ats. plaintiff to a capias, return- 
able on. the morrow of All Souls, 


Note. This therefore we may call the fifth variance in the 
practice of the two courts. 


Note. Diſputes reſpecting the Mes of the fervich of 
proceſs, are extremely numerous. 


| Side For their birch and parentage, /ce poſt, 


CG” 
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Plaintiff. 
they may be found: in his bailiwick, and ſafely keep 
them ſo that he may have their bodies before the 
Lord the King at Heftminfter, on (name the day of 
the week) (6) next after the marrow of All Souls, (7) 
to anſwer the defendant in a plea of treſpaſs, and 
that he then have there this precept. Witneſs 
Lloyd, Lord Kenyan. Sls 
1 N By bill, 


EO Stormont and Way. (8) 


* 


Mice. 


You are ſerved with this proceſs to the 
intent that you may by your attorney appear in his 
Majefty's Court of King's Beneh, at W#efminſter, 
at the return thereof, being the ſixth day of Novem- 
zer next, in order to your defence in this action. 


November 2, 1791. (9) Plaintiff's Attorney, 
Inner Temple. (10) 


Plaintiff's attorney having filled up the writ and 
copy, he then takes the original to the bill of Middle- 
ſex (11) office, and gets it ſigned by the officer; 
but it is not ſealed, as the /atitat and capias are. 


(6) Returns by bill differ from thoſe by original, inafmuch as 
the latter are on thoſe days marked in the almanack ; but the 
former on the day of the week aſter the return preceding. 


(7) The return. 

(8) The chief clerks of the court, 

(9) The date. 

(10) Indorſement. ü | | 

(11) For the fituation of the different offices, ſee title 
Offices, in the Alphabetical Chapter. 


Not. 


W RN I W. 11 
Plaintiff. 
oo Note. Here is not only a difference between the twa courts, 
but a difference of proceeding in one caurt; for why ſhould a 
datitat be fealed, if a bill of Middleſex can do without a feal ; 
but as one kind of proceſs ig Admittecf n te King's Auch with- 


out a feal, and no kind admitted withoyt ave, in the C. P, we 
ſhall call this the fourth variance betyyeen the two courts. 


At the ſame time that plaintiff's attorney gets the 
writ ſigned, he files in the office his warrant to pro- 
ſecute, together with a ſhort abſtract of the wiit 
called a precipe. | 

The paper copy muſt then be perſonally ferved 
on the defendant before the return day, in the even- 
ing. 

And four defendants may be put in one writ, but 
if ſo, they muſt be ſerved with copies reſpectively. 

Thus much for the ſervice of proceſs, but it fre- 

uently ariſes that the defendant cannot be per- 
2 in time, ſometimes from his keeping 
a little out of the way for the purpoſe, and ſome- 
times the matter may be à little neglected by the 
perſon to whoſe care the ſervice is committed, fre- 
quently it ariſes that the attorney's clerk, the com- 
mon agent upon theſe occaſions, happens to have a 
ſplendid ſhilling in his pocker; and by the way 
meets an old acquaintance, to. whom if of the quill, 
the writ and copy are moſtly ſhewn. 

Oh! fays my friend, never mind, if you be too 
late for ſervice, report the defendant, © non eff in- 
ventus.” What the devil were returns made for, 
but that two writs ſhould be ſued out where one 
would do; and where two won't do, give me your 
hand my boy; three will.“ Your health friend, 
take out an alias. 

For if the defendant cannot be ſerved with the 
copy of the firſt writ, then a ſecond may be ſued 
out called an alias, which differs only from the firſt 
in that after the words, the ſheriff is commanded,” 

is 


1 . 


11 
* 
1 


Plaintiff. 
is added, as before he has been commanded.” 
And if the defendant cannot be ferved upon the 


alias, then a pluries iſſues; which differs from the 
alias, in that inſtead of before; it ſtates, as he has 


been often commanded.” 


And if then he cannot be taken, the puintiff - . 
attorney ſues my writs till he can be taken. (12) 


(1) A gentleman not . twelve months ſince, ſhewed me 
an attorney*s bill for writs only; to the amount of 40. 167. and 
the defendant was not ſerved at laſt, Now admitting that 


'writs ought yet to continue to be the firſt proceeding in 


ations not bailable, what is the ſufficient reaſon, why the firſt 
writ ought not to ſtand good until the defendant can be ſerved, 
without the expence of ſo many renewals, which generally falls 
wpen: the plaintiff; for thofe who are difficult to be found are 
he Rt in bad W 


See Defendant, Chapter l. 
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Plaintif. 


CHATTER IL 


—_ —— ä 
*— 


Preliminary Obſervations. 


HIS is the ſecond proceeding in a common 

action; and may be defined * a letter from 
the plaintifF co the defendant and the court, inform- 
ing them of the plaintiff's cauſe of action.“ 

It's natural primary diviſions are three, 1. e. the 
Preamble, Counts and Concluſion, and every Count 
partakes of the nature of a ſepar ate declaration. 

In the King's Bench, the preamble begins with 
« complaining of the defendant's being in the cuſto- 
dy of the Marſhal ;” but in the C. P. it begins 
with ſtating, © the defendant to have been attached 
to anſwer the plaintiff, and whereupon he com- 
plains, Sc.“ except the declaration be in debt, 
then inſtead of attached, the word © ſummoned” 
is uſed. h 

And in K. B. the preamble of the declaration in 
debt has theſe words in addition to the com- 
mon preamble, of a plea, that he render to the 
faid defendant 207. (or whatever the ſum be) of law- 
ful money of Great Britain, which he owes to and 
unjuſtly detains from him.” And the fame is in- 
ſerted in the C. P. © after to anſwer the defendant,” 
and then whereupon the ſaid plaintiff, &c. 

In other reſpects the declaration is the ſame in 
one court, as in the other, except with regard to 
the pledges to proſecute, which ſee infra. 

The declaration which follows in our example, 
has eight counts in it, 


1 ſt. 
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CHAPTER II. 
Preliminary Obſervations. 


HE declaration having been defined, * a 
” letter from the plaintiff to the defendant and 
the court, informing them of the plaintiff's cauſe 
of action.” We may therefore define the plea to be 
« the defendant's anſwer in writing thereto.” 


Pleas then are of various kinds. 


1ſt, If the declaration be wrong drawn, either as 
to form or ſubſtance (the latter it very rarely wants, 
did bulk mean ſubſtance, for it is generally long 
enough, and thick enough ;) the defendant may ob- 
ject that, it is inſufficient in law ;” this is called a 
demurrer. (5) | 

2dly. Or if the debt do not amount to 405. the 
defendant may plead to the juri/di#ion of the court, 
which plea muſt conclude with praying judgment, 
«© whether the court will have further cognizance 
the ſuit.” -- 

3dly. Or to the diſability of the plaintiff, as that he 
was an outlawry, and therefore could not ſue; in 
which caſe the plea muſt conclude, © by praying 
judgment if the ſaid plaintiff ought to be an- 
ſwered.“ 

4thly. Or in abatement, as ſuppoſe the defendant 
to be ſued by a wrong name. In ſuch caſe, the 


(5) See Chapter on Demurrer, 


plez 


| 
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« Plaintiff. 

xt. Is for 1007. for work and labour as a watch- 
maker. 

2d. Is for ſo. much as other work and labour were 
really worth, called © 2 quantum meruit. 

3d. Is for 1007. for goods ſold and deliyered. 

4th. Is for ſo much as other goods ſold and deliver- 
ed were really worth, being gpother e quantum 
meruit. 

5th. Is for another 1007. for money laid out for the 

defendant's uſe. 

Sth. Is for another 100 f. lent him. 

7th. Is to recover another 1001. which the de- 
fendant has received for the plaintiff's uſe. 

8th. Suppoſes an account to have been ſtated be- 
tween them, whereby the defendant was found 
indebted to the plaintiff in another 1001. 


Then follows the concluſion, which declares that 
the defendant not regarding his promiſes, hath paid 
none of the ſums abovementioned, which if we caſt 
up, amount to 8004. yet the concluſion ſtates the 


damage to be no more than the ſum contained in 
one of the counts, i. e. 100/. Unneceſſary as all 


theſe, except the firſt, may appear to the reader, yet 
I have heard counſel applaud the advantages of this 
mode of declaring with, 

« You may not alone charge your debtor this 
e way, but you may as well charge him that way, 
« forgetting at the ſame time the number of riſks 
« there are of being non-ſuited, and then all theſe 
charges fall upon yourſelf.” Now as it is free 


for one man to give his opinion one way, it is 
« equally free for another to give his opinion the other 


way. I muſt therefore contend, that one univocal 
count, wherein the cauſe of action is clearly ſtated, 
is far preferable to eight, in each of which the cauſe 
of action is equivocal and dubious. Indeed you 
might as well permit a plaintiff to ſtate, chat the 

defendant 
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Defendant. 
1 muſt conclude * by praying R of the 
ill,“ but not of the declaration. (6) 
Note. The three laſt kind of pleas are called Ulktory ones. 
By the 4th and 5th of Ara, c. 16.- no dilatory plea cav be ad- 
mitted, unleſs an affidavit be at the ſame time made of the truth 


thereof, or ſome probable cauſe ſhewn to the court to induce 
them to believe it true. 0 7) 


cthly. But pleas to the action are of a very differ- 

ent nature, as they are intended to anſwer the merits 
of the plaintiff's complaint. 

They are of two genera, 7. e. cue Mn, and de- 
nial; the former is what 1 is called a cognovit, (8) a 
ſpecies of this fort is the payment of money into 
court, which needs not be of the' whole ſum, in 
which caſe the defendant may then plead the gene- 
ral iſſue as to the remainder, and ſo much money as 
he pays into court, is conſidered as ſtruck out of the 
declaration; and the reſidue is then looked upon as 
the whole declaration, 


Note. So that a defendant may confeſs the whole, or he may 
deny the whole; or he may confeſs part, and deny part of what 
the plaintiff charges him with in the declaration. 


Pleas then that totally deny the cauſe of complaint 
are of two kinds, namely, the general ifſue, or a 
ſpecial plea in bar. See the latter under its proper 
bead, in the Elements of Special Pleading ; but as to 
the former, we ſhall ſelect it for our example. 


Particular Example. 


On the receipt of this declaration, we ſhall ſup- 
poſe the attorney to have read it to his client the 


(6) Black. Com. Vol. III. p. 303. 
(7). Black. Com. Vol. III. p. 332. 


8) $ "gy 
A TD C defendant, 
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Plaintif. 
defendant was indebted to him in a certain ſum 
generally, without ſaying for what, as to permit him 
to ſtate his cauſe of action, ſeven or eight, or more 
different ways, without any one knowing on which 
count he meant to give evidence. For clear it is, 
that if the plaintiff do not know himſelf what his 
cauſe of action is, how is it poſſible the court, the 
defendant, or any one elſe ſhould. 13) Indeed, if he 
cannot aſcertain what his demand is, before he be- 
gins, he does not deſerve to recover; for no man 
ought to commence an action, that is not fully con- 
vinced of the juſtice of that cauſe, which it is his 
duty to explain. 

But that the reader may ſtill better underſtand the 
nature of a declaration, Jet us proceed with our ex- 


ample for the recovery of the 3o/. 55. due to our 
watch-maker. 


PARTICULAR EXAMPLE. 
I. Form of the Declaration. 


Stamp, treble-penny. In the King's Bench. 
_ [ Middleſex, to wit.] The plaintiff complains of 
the defendant being in the cuſtody of the Marſhai 
(14) of the Marſpalſea, of our Lord the now King, 
before the King himſelf of a plea of treſpaſs on the 
caſe. For that whereas 

[iſt. Count being for work and labour.] The 
ſaid defendant on the 1ſt day (15) of November, in 


(13) See particulars of plaintiff's demand, p. 19. 


(14) This is the fiction only on which this court proceeds, for 
the defendant is never taken into the cuſtody of the Marthal, 
unleſs removed by Habeas Corpus, or ſurrendered by his bail. 


(15) Any day aiter the cauſe of action accrued. 
| 3 the 
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Defendant. | 
defendant, who it is true might know that he had 
had a gold watch of the plaintiff, (9) but then the 
plaintiff not having delivered his bill, how could the 
defendant, from the declaration, be enabled to judge 
the amount of the plaintiff's demand, or how many 
watches he might mean to charge him with beſides, 
it therefore became neceſſary before he could be ad- 
viſed as to what to plead, to get the particulars of 
the plaintiff's demand, or in other words, before 
he gave an anſwer that he ſhould properly under- 
ſtand the queſtion ; for this long declaration Ne 
an explanation, for which purpoſe we ſhall ſupp 
the defendant's attorney to have taken out a judge's 
ſummons, (10) (this being the uſual Mode of pro- 
ceeding in ſuch caſes) a copy.of which he ſerved 
upon his adverſary. | 

What thoſe particulars were, the reader is already 
acquainted with; the diſpute however berween the 
parties we ſhall ſuppoſe, or rather the defendant's de- 
fence, was that the watch did not go well ; and there- 
fore he wanted the plaintiff to take it back again, who 
refuſing ſo to do, the defendant was determined to 
try the point, and the declaration being ſent to a ſpe- 
cial pleader, he adviſed that the defendant ſhould 
plead the general iſſue; for it is never adviſeable to 
plead ſpecially, that which may be given in evidence 
under a general plea. - | 


Note. The general iſſue is that which at once thwarts and de- 
nies the whole declaration, and thereby puts the plaintiff upon 
the proof of his allegations; the grand advantage of which is, 


(9) Though that did not appear upon the face of declaration. 
which in my opinion, according to the principles of Engliſb law, 
it ought; yet the caſe is otherwiſe in practice. | | 

. (10) A ſummons in this caſe is a ſtay of proceedings, though 
in mott other caſes, it is not until an order thereon be iſſued. 
C 2 that 


20 DECLARATION. 

by | ! Plaintif. 
the year of our Lord, 1791, to wit, at Weſtminſter, 
in the county aforeſaid, was indebted to the ſaid 
laintiff in 100 J. of lawful money, of Great Britain, 
or the work and labour, care and diligence of the 
faid plaintiff, as a watch-maker, by him the ſaid 
Plaintiff before that time done, performed, and be- 
ſtowed, in and about the * of the ſaid de- 
| fendant ; and for the ſaid defendant, and at his ſpe- 
cial inſtance and requeſt, and alſo for divers ma- 
terials, and other neceſſary things, found, provided, 
uſed and applied by the ſaid plaintiff on that occa- 
fion, at the like ſpecial inſtance and requeſt of the 
ſaid defendant. ** And being ſo indebted, he the 
ce ſaid defendant in conſideration thereof, undertook 
te and faithfolly promiſed the ſaid plaintiff to pay 
* him, the ſaid ſum of money, when he the ſaid de- 
ce fendant ſhould be thereunto afterwards requeſted.” 
[2d. Count being the quantum meruit.] AND 
WHEREAS afterwards, 'to wit, on the day and year 
aforeſaid, at Weſtminſter aforeſaid, in conſideration 
that the ſaid plaintiff, at the like ſpecial inſtance and 
requeſt of the ſaid defendant, had before that time 
done, performed and beſtowed, other his work and 
labour, care and diligence in and about, other the 
. buſineſs of the ſaid defendant, for the ſaid defendant 
and at his like ſpecial inſtance and requeſt ; and had 
alſo at the like requeſt of the ſaid deſendant, found, 
provided, uſed and applied divers other materials, 
and other neceſſary things, in and about the ſaid 
buſineſs. © He the ſaid defendant then and there, 
« undertook and faithfully promiſed the ſaid plaintiff 
ce to pay him, ſo much money as he therefore rea- 
« ſonably deſerved to have for the ſame, whenever 
ce the ſaid defendant ſhould be thereunto afterwards 

« requeſted,” | 
And the faid plaintiff avers, that he therefore 
reaſonable deferved to have of the ſaid defendant - | 
; tne 
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Defendant. F 
that in the mean time the defendant lays upon his oars, waiting 
for the — gar to come up to him, as till the plaintiff have 

debt, in contemplation of law the defendant does 
=—_ owe any thing: agreeable to that excellent maxim, That 


every one is innocent, till he be found guilty ;” for in a * 
country, ** accuſation is not guilt.” | 


- 


* 
I, Form of Non W „ (11) being General Me: 


his Caſe. 


Written on a ee Aamp; ade! let it be 0 
ſerved once for all, that this is the ftamp common to 
all the pleadings. 


And the ſaid defendant by his attorney, comes and 
defends the wrong and injury, when, &c. and faith, 
that he did not undertake and promiſe, in manner 
and form, as the faid plaintiff hath above thereof 
complained againſt him; and of this he puts himſelf 
upon the country. | | 


2. Of the Time the Defendant has to deliver his 
Plea. | : 


In K. B. 


+ 


Four days if declaration be delivered in chief, a 


but eigbt if delivered conditionally, and the days 
are reckoned, one incluſive, and the other exclu- 
ſive. 


C. P. 


The ſame as in K. B. except that che days are 


reckoned both incluſive, 


(11) See General Iſſues in the elements of Special Pleadings. 


C 3 


Note. 
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uy Plaintiff. 


the ſame, other 100 l. of like lawful money, to wit, 
at We{minfter aforeſaid, whereof the ſaid defendant 
aſterwards, to wit, on the ſame day and year afore- 
ſaid, there had notice. 

[d. Count being for goods fold and geln ered ] 
Aro WHEREas the ſaid defendant afterwards, to wit, 
on the ſame day and year aforeſaid, at efminſfter 
aforeſaid, was indebted, ro-the ſaid; plaintiff in other 
100 l. of like lawful money, for divers goods, wares 
and merchandizes, by the ſaid plaintiff before that 
Huf ſold: and delivered to the ſaid defendant, and at 
his f. 25 inſtance and requeſt. And being ſo in- 
« debted, he the ſaid defendant in conſideration 
« e afterwards, to wit, on the ſame day and 

cet ygar aforeſaid; at Wefminſter aforeſaid; undertook. 
*« and! fairhfully promiſed: the faid'plaintiff, to pay 
cc him, the ſaid 1 mentioned ſum of money, when 
"the the faid · defendant ſhould be thereto afterwards 

*requeſted.*? 

[4th. Count being a 2d. quantum meruit!] Ann 
WHEREAS afterwards, to wit, on the ſame day and 
year aforeſaid, at Yeſtminſeer, aforeſaid, in, conſider. 
ation that the ſaid plaintiff, at the like ſpecial in- 
ſtance and requeſt of the ſaid defendant, had before 
that time ſold and delivered to the ſaid defendant, 
divers other goods, wares and merchandizes. He 
ic. the. ſaid detendant then and there. undertook. and 
te faithfully promiſed the ſaid plaintiff,” to pay. him, 
e ſo much money as he therefore reaſonably de- 
« ſerved to have for the ſame; when he the ſaid 
« defendant ſhould be thereto afterwards requeſted.” 

« And the ſaid plaintiff avers, that he therefore 


ce reaſonably deſerved to have of the ſaid defendant, 


te for the ſame other 1007; of like lawful money, to 
« wit, at MWeſtminſter atoreſaid, whereof the ſaid de- 
ie fendant afterwards, to wit, on the ſame day and 
* year-aforelaid there had notice.” 

[ 1. 


P L'E A. 23 


Defendant. 
Nete. This is the eighth variance between the practice of the 


two courts. 


We ſhall therefore ſuppoſe the above plea of 
non aſſumpit, to have been delivered in due time. 


* 


24 DECLARATION. 
N « Plaintif 

[ 5th. Count, or that for money laid out and ex- 
pended. ] AND WHEREAS the ſaid defendant after- 
wards, to wit, on the ſame day and year aforeſaid, 
at Weſtminſter, aforeſaid, was indebted to the faid 
plaintiff in other 100/J. of like lawful money, for 
money by the faid plaintiff before that time laid out, 
expended and paid for the ſaid defendant, and at his 
ſpecial inſtance and requeſt. © And being ſo in- 
te debted, he the ſaid defendant in conſideration 
te thereof afterwards, to wit, on the ſame day and 
ce year aforeſaid, at Weſtminſter aforeſaid, undertook, 
ce and faithfully promiſed the ſaid plaintiff to pay 
* him the laſt mentioned ſum of money, when he 
ce the ſaid defendant ſhould be thereto afterwards 
* requeſted.” 

[6th. Count, or that for money lent.] Anp 
WHEREAS the ſaid defendant afterwards, to wit, on 
the ſame day and year aforeſaid, at Weſtminſter 
aforeſaid, was indebted to the ſaid plaintiff in other 
100 J. of like lawful money, for money by the ſaid 
plaintiff before that time lent and advanced to the 
ſaid defendant, and at his like ſpecial inſtance and 
x « And being ſo indebted, he the ſaid de- 
te fendant in conſideration thereof afterwards, to wit, 
« at Weſtminſter aforeſaid, on the ſame day and year 
e aforeſaid, undertook, and then and there faithfully 


« promiſed the ſaid plaintiff to pay him the ſaid laſt 


ce mentioned ſum, when he the ſaid defendant ſhould 
te be thereto afterwards requeſted.” 

[7th. Count, or that for money had and received. ] 
AND WHEREAS the ſaid defendant, on the ſame day 
and year aforeſaid, at Weſtminſter aforeſaid, was in- 
debted to the ſaid plaintiff in other, 100/. of like 
lawful money, for money by the ſaid defendant be- 
fore that time had and received, to the uſe of the 
faid plaintiff. And being 4o indebted, he the ſaid 
« defendant, in conſideration thereof afterwards, to 

« wit, 
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Plaintiff. 

te wit, on the ſame day and year aforeſaid, at Weſt- 
ce in ſter aſoreſaid, under took, and then and there 
* faithfully promiſed the ſaid plaintiff to pay him, 
te the ſaid laſt mentioned ſum of money, when he 
© the ſaid defendant ſhould be thereto afterwards 
«© requeſted.” 

[sth. Count, or that vpon an account ſtated.] 
AND WHEREas the ſaid defendant afterwards, to wit, 
on the ſame day and year aforeſaid, at Weſtminſter 
aforeſaid, accounted with the ſaid plaintiff of and con- 


cerning divers other ſums of money, before that 


time due and owing from the ſaid defendant to the 
faid plaintiff, and then being in arrear and unpaid: 
and upon that account, he the ſaid defendant was 
then and there found in arrear, to the ſaid plaintiff 
in another large ſum of money, to wit, the ſum of 
other 100. of like lawful money. © And being fo 
« found in arrear, he the ſaid defendant in conſidera- 


« tion thereof afterwards, to wit, on the ſame day 


« and year aforeſaid, at Weſtminſter aforeſaid, under- 
© took and faithfully promiſed the ſaid plaintiff to 
* pay him the ſaid laſt mentioned ſum of money, 
te when he the ſaid defendant ſhould be thereto after- 

ce wards requeſted,” 
 [Conclufion,] Tet the ſaid defendant not re- 
earding his ſaid ſeveral promiſes and undertakings, 
ſo by him made in his behalf as aforeſaid, but con- 
triving and fraudulently intending, craftily and ſub- 
tilly, to deceive and defraud the ſaid plaintiff in this 
behalf; hath not as yet paid the ſaid ſeveral ſums of 
money, nor any part thereof to the. ſaid plaintiff, 
although ſo to do, he the ſaid defendant was re- 
veſted by the ſaid plaintiff afterwards, to wit, on 
the ſame day and year aforeſaid, and often after- 
wards, to wit, at Weſtminſter aforeſaid, but he to 
do this, hath hitherto wholly refuſed and (till apes 
3 0 
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IS Plaintif. 
ſo to do, to the faid plaintiff his damages of 1007, 
and therefore he brings ſuit, c. | 


| John Doe, 
Pledges to proſecute. and 
| Richard Roe. (16) 


' Note. This is the fixth variance in the practice of the two 


: courts: for in C. P. pledges are not put. 


2. Of the Delivery of the Declaration. 


The plaintiff is at liberty if he chooſe ſo to do, to 
dehver his declaration on the return of the writ, and 
of courſe his attorney is then at liberty to charge for 
It, it is therefore moſtly ready by that time, in caſe 


(16) John Doe und Richard Roe, as it has been already ob- 
ſerved are perſors not in /, but according to judge Black- 
ſtave, (1) the ancient uſe of them was to anſwer for the plain- 
« tiff, who in caſe he brought an action without cauſe, or failed 
<< in the proſecution of it, was liable to an amercement from the 
«e Crown for raiſing a falſe accuſation.” This cuſtom; had its 
riſe from the laws of Sancha, not Governor San: hs, Don Duixote's 
Squire, but San. bo I. King of Portugal; though quere,' whether 
the Governor would not have made a better law-giver than the 
King? For the King's pledges are now'reduted to mere names, 
and ſurely as we can do without their perſonal ſervices, I think 
we might diſpenſe with their nominal ones; for what purpoſe do 
their nominal ſervices anſwer at preſent, except that in cafe the 
attorney for the plaintiff happen to forget them, the declaration 
may be demurred to ſpecially, and the-plaintift is rendered liable 
to colts, and for what, for neglecting to put in the names of per- 
ſons that don't exiſt! However thoſe gentlemen of whom no- 
thing now remain but their names, and the caſts which ſome- 
times follow the omiſſion of them are, in common actions, in the 
Common Pleas, totally left out, except in proceedings by bill 
againſt peers, We. (2) but in the K. B. they are yet retained. | 


i 
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(>) V. HI. p. 275. 
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Plaintiff. 
the defendant apply to pay the debt, or at leaſt a 
ſpecial pleader has inſtructions to draw it; and in 
neral whether drawn or not, it is pretty much the 
Wo to both plaintiff and defendant, as it rarely 
happens that either of them underſtand it; and not 
frequently that their attornies can explain it. In- 
deed in moſt caſes, © where the ſcholars know little, 
the maſters don't know much more.” To prove 
this, -if the attornies always underſtood their decla- 
rations, why do they employ ſpecial pleaders to 
draw them ? and as the attornies are obliged to em- 
ploy ſpecial pleadecs to draw them, it is no wonder 
that the clients ſhould want other commentators be- 
ſides the attornies to explain them; thus as the decla- 
ration is drawn by one ſpecial pleader, ſo is the plea 
by another; ſo that neither the plaintiff declares 
upon his own knowledge or underſtanding, nor does 
the defendant plead upon his, but they both take 
other people's words, two deep; i. e. the client ap- 
plies to his attorney, and the attorney applies to his 
ſpecial pleader ! ! ! 


EY 
3. Of declaring De bene eſſe. 


The plaintiff may deliver his declaration before 


the defendant has appeared, and this is called, . De 
bene eſſe,” or delivering it conditionally, 


4. Of declaring in Chief. 


Or he may deliver his declaration in chief, that is 
after the defendant has appeared. 


Nate. The difference as to theſe two ways of declaring is that 
in the former way, the defendant has eight, and in the latter 
only four days notice to plead; we ſhall therefore ſelect the 
latter, by, ſuppoſing, our declaration according to the example 

above, 


» - DECLAKAFTION 
Plaintiff. 

above, to have been delivered to the defendant with the follow- 

ing indorſement. | 


Copy declaration, fo. 18 fr7) at — . „„ 
Duty 3 4. ſtamp on each beet of paper (18) 0 © 9 


The plaintiff demands a plea in this cauſe, within four 
days from the date hereof, otherwiſe judgment dated this 
15th day of November, 1791. Your's, | 


X | Attorney for the plaintiff. 
To Mr. Defendant's Attorney. 


5s. Of the Time before Plaintiff need declare. 


But if the plaintiff do not chooſe to go on with 
his action ſo faſt, then the time allowed (19) him 


mz... 
In K. B. 


Tin the end of the term after that, in which pro- 
ceſs was returnable. 


In C. P. 


The like time as in K. B. if called on by rule; 
if not, plaintiff has till che Eſſoin day of the third 


term. 


Nete. This is the ſeventh difference between the practice of | 
the two courts. 


See Defendant, Chapter II. for Plea. 


(17) A folio is 72 words. 


(18) For a ſheet of paper cloſe copied, commonly contains 
about 6 or 7 flies. 


(19) And this time is often not enough, for it frequently 
ariſes that the ſpecial pleader is tardy in drawing it, in which 
caſe he directs the attorney to take out a ſummons for time; by 
which means not unfrequently, as the reader muſt well know, the 
defendant in the mean time, runs away. 


* 
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CHAP T HM 


Plainti f. 


CHATTER III. 


Preliminary Obſervations. 


HIS is the third ſtage of a common action, 
and that wherein all the pleadings are fi- 
niſhed. | 

Iſſue ſignifies no more than an agreement be- 
tween the parties to reſt their cauſe upon ſome par- 
ticular point, and this may be either a point of law, 
or a point of fact, or it is the appeal of both plain- 
tiff and defendant; to the court in the one caſe, or 
to a jury in the other caſe. | 

Whenever the iſſue happens to be an iſſue at law, 
one * con avers the declaration, plea, &c. of his ad- 
verſary to be inſufficient in law, and the other joins 
iſſue by averring it to be, ſufficient; which is called 
a joinder in Demurrer, 

But when the iſſue is in fact, the parties appeal 
to the country, i. e. to a jury, © if the plaintiff, he 
prays,” it may be enquired of by the country. But 
if the defendant, he concludes, with putting himſelf 
on the country,” of which latter nature is our ex- 
ample; and it is then ſubjoined by the adverſe party 
ce that he doth the like.“ 

But what we have here been ſpeaking of, is the 
effectual part of an ifſve : for alas! there is much 
more to do before iſſue is joined in this ſimple 
manner; as now the declaration and plea are both 
copied over again by the plaintiff's atrorney, on a 
treble-penny ſtamped paper as before; but firſt how- 
ever comes the memorandum part, then the decla- 
ration, and then the plea, at the bottom of which 
iſſue is joined as abovementioned. 5 

| ut 


| 1 $'iS:.UB 
Defendant. 


CHAPTIESS: HL 


& 8 HE defendant's attorney, on the receipt of 
the iſſue, has nothing to do but to pay the 
charge on the back, or as has been obſerved, judg- 
ment may be ſigned in twenty-four hours afcer the 
iſſue has been delivered. 


32 1 88 U. k. 
Plaintiff, 
But this will be better underſtood by continuing 
our 


Particular Example. 


Michaelmas Term, in the 32d. Year of the Reign 
of King George III. 


[ Middleſex, to wit.] Be it remembered, that 
on (20) (name the day of the week) next, after the 
morrow of All Souls, in this ſame term, before our 
lord the king, at Weſtminſter, comes the plaintiff 
by his attorney; and brings into the court of our 
faid lord the king, before the king himſelf now here, 
his certain bill againſt the defendant being in the 
cuſtody of the marſhal of the Mar ſbalſea, of the lord 
the now king; before the king himſelf, of a plea of 
treſpaſs on the caſe, (21) and there are pledges for 
the proſecution, to wit, John Doe and Richard Roe, 
which ſaid bill follows in theſe words, to wit, 

[ Middleſex ſſ.] Here the whole declaration is in- 
ſerted at full length. 

Then on a new line the plea is entered, and at 
the end thereof is added, | | 

And the faid plaintiff doth the like, therefore Tet 
a jury come before our lord the king, at Weſtminſter, 
on (the (22) day of the week) next after fifteen days 
of Saint Martin, twelve, &c. by whom, Fc. and 


(20) The firſt day of term. 


(21) If the action be other than oz the caſe it is ſo ſtated ; but 
every action in caſe, is treſpaſs on the caſe; in oppoſition to treſ- 
pals ** vi et armis” which latter is commonly called treſpaſs, 
enly ; bur fee the Elements of Special Pleading. 


(22) The laſt day of the term, when the cauſe is to be tried 
the ſittings after: but if to be tried at a fitting in term, then the 
firſt day; and when to be tried in the country, then always put 
the laſt day of the term in which iſſue was joined. 


who 


18 8 U E. | 33 
Plaintiff. | 
who neither, Sc. becauſe as well, &c. the ſame 
day is given to the parties at the ſame place. 


Indorſement. 


Then on the back, the price of copying at 4d. 
a folio is indorſed with the amount of the treble- 
penny ſt&pps, and the amount of the copy of the 
declaration, if not paid for; and if the whole be not 
now cleared off by the defendant's attorney, judg- 
ment may be ſigned in twenty-four hours. (23) 


(23) Sellon's Analyſis, p. 25. 


See Defendant, Chapter III. 
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34 NOTICE OF TRIAL. 
| Plaintiff, 


CHATIER IV. 


Preliminary Obſervations. 


O give this is the next ſtep taken by plain- 

tiff's attorney, it is written on a ſlip of plain 
paper without a ſtamp; indeed it is frequently writ- 
ten on the back of the iſſue ; but the plaintiff is not 
bound to give notice of trial, till the term ſucceed- 
ing that in which iſſue was joined; this rule how- 
ever, is peculiar to the King's Bench; as in the C. P. 
it muſt be given the ſame term, provided iſſue be 
Joined time enough for the cauſe to be tried that 
term, or the ſittings after. (24) 


Note. This is the ninth difference between the practice of the 
two courts. 


1. Of the Term of the Notice. 


In both courts if the venue be laid in London or 
Middleſex, and the defendant's reſidence be within 
forty miles of London, notice of trial muſt be given 
eight days, excluſive of the day on which it is de- 
livered. But, 

If the defendant's reſidence exceed forty miles, 
then fourteen days notice muſt be given. And, 

In country cauſes, ten days notice are required in 
both courts. | 

But, if no proceedings have been had for four 
terms, then 

A whole term's notice muſt be given, unleſs the 
defendant himſelf have delayed the cauſe by in- 
junction. | . 


(24) Frampton v. Payne, Black). Rep. C. P. 65. 


3 0 
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| Defendant. 


CHAPTER IV. 


Preliminary Obſervations. 


N receiving notice of trial, the defendant's 

attorney then draws his brief, but only one 
copy is neceſſary in common caſes, the uſual rule 
being that the plaintiff has two counſel, and the 
defendant one, 8 


The Brief contains, 


iſt. An abridgment, or rather a decortication of 
the pleadings; for they are very little ſhorter in the 
briefs than when delivered. 

2d. The co/e; which ſhould be ſtated juſt as it 
happened, and the names of the witneſſes who are 
to prove it, with what they are to prove reſpec- 
tively. The plaintiffs briefs are drawn in the like 
manner, 


Subpæna. 


This is a writ, the deſign of which is to compel 
the appearance of witneſſes, the names of four of 
whom may be put into one writ. There is no need 
for a particular example as to the manner of filling up 
the blanks, for he who can fill up a proceſs, cannot 
fail knowing how to fill up a ſubpoena, as the writ 
being printed ſhews itſelf; ſuffice therefore to ſay, 
that as many witneſſes as you name in the original, 
ſo many copies muſt be made on paper and each 
witneſs ſerved with one, and a ſhilling given him for 
conduct money; but if bis refidence be at any diſtance 
from the town, wherein the cauſe is to be tried, 

D 2 then 
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Plaintiff. 


2, Of countermanding, &c. 


After notice of trial has been given, the plaintiff 
may countermand it, and give a freſh notice at a 
future time; or he may continue his notice to an- 
other ſitting if the cauſe be to be tried in London or 
Middleſex ; but this latter he can only do once. 

The time of countermanding or continuing 1s, if 
the reſidence of the defendant be within forty miles 
of London, two days excluſive of the day on which 
notice of countermand is delivered; but as to con- 
tinuance, in the C. P. one day's notice is ſufficient, 


that may be the day before the trial. (25) 


Note. This is the tenth difference between the practice of 
the two courts. 


If defendant's reſidence be above forty miles from 
London, or the cauſe be to be tried in the country, 
then notice of countermand or continuance muſt be 
at leaſt ſix days before trial. 

Note. In caſe plaintiff do not proceed to trial according to 
notice not countermanded, the record may be withdrawn, and 


in ſuch caſe the plaintiff muſt pay the defendant his colts of the 
day, i. e. all thoſe coſts incurred ſince notice of trial given. 


Particular Example. 


againſt 
Defendant. 


Take notice of trial in this cauſe for the ſittings 
after this preſent Michaelmas term, to be held at 


Weſtminſter Hall, in the county of Middleſex, dated 
this 2oth day of November, 1791. 


See Defendant, Chapter IV. as to Brief and Sub- 
pena, Sc. 


Plaintiff. : 3 
n the K. . 


(25) Sellon's Analyſis, p. 26. 


| SUBPGNA. 37 
Defendant. 
then the witneſs need not come unleſs his expences 
be firſt tendered him; but the uſual way is, for the 
party on whoſe behalf the witneſs is to be examined, 
to provide him with proper carriage both from his 
home to the court and back again, and as well to 
defray his expences while abſent. (12) 


Note. When any deed, writing, Cc. is to be produced, a 
notice ſhould be indorſed on the back of the ſubpœna to produce 
the ſame, and deſcribing it in ſuch a manner, as that the party 
may know what deed, c. is required. 


(x2) See title Evidence in the Alphabetical Chapter. 
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38 ISSUE ON THE ROLL. 
Plaintiffs 


CMS STS KV: 
Of entering the ISSUE on the ROLL. 


Preliminary Obſervations. 


INH E pleadings as we have obſerved being 
already twice copied on paper, are now en- 
groſſed or written on a parchment roll, being the 
third time of copying; but to ſhew the manner in 
which this is done, let us proceed to our example; 
for it ſhould be obſerved that before trial, an inci- 
pitur or beginning only of the entry is made, and 
after trial, I believe the attornies very rarely enter 
any thing further, (26) unleſs compelled by rule. 


Particular Example, 


Hitherto of Michaelmas Term 32d. George III. 


Witneſs Lloyd, Lord Kenyon. 


[ Middleſex ſſ.] The plaintiff put in his place his 
attorney againſt the defendant, in a plea of treſpaſs 
on the caſe. 

[ Middleſex ſſ.] The ſaid defendant puts in his 
place his attorney, at the ſuit of the ſaid plaintiff in 
the plea aforeſaid. (27) 


Then follows the whole iſſue at full length, the 
ſame as delivered. 


(26) Yet the whole entry is always charged in the bill and 
ought in ſtriftneſs to be made. | 


(27) Theſe are called the warrants. of attorney. 


DOCKETTING THE ROLLS. 39 


Plaintiff. 


CHAPTER VI. 
DOCKETTING the ROLLS, 


Preliminary Obſervations. 


Docket is a ſort of memorial, or rather a 
ſhort note of the roll entered. 


In K. B. 
With the clerk of the judgments. 


In C. P. 
With the prothonotary. 


Particular Example; 


The attorney gets a number roll of the clerk of 
the judgments, ſubſcribing his name to the docket, 
and makes out the docket paper, thus, 


The entry of the plaintiff's attorney, gentle- 
man one, Sc. of Michaelmas term, 32d. 


George III. 1791. 


[Middleſex ſſ.] Iſſue joined in caſe be- 
tween plaintiff and defendant on a plea (Roll 300. 


of non aſſumpſit. 


Then the clerk of the judgments, if all the entries 
be paid for, marks the roll by putting his ſtamp 
thereon, after which it is filed in the treaſury, 


D 4 
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40 RE CORD. 
| Plaintif. 


CHAPTER VII. 
Of the RECORD. 


Preliminary Obſervations. 


[Stamp double HIS is a large ſkin of parch- 
half crown] ment, on which all the pro- 
ceedings are engroſſed at full length, being the 
ſecond time they are engroſſed on parchment, after 
having been twice before written on paper, we may 
conſequently call this the fourth time of copying. 


PARTICULAR EXAMPLE. 


I. Form of the Record. 


| Pleas before our lord the king, at Weſtminſter, of 
the term of Saint Michael, in the 32d. year of the 
Teign of our ſovereign lord George III. by the grace 
of God, of Great Britain, France and Ireland, king, 
defender of the faith, and in the year of our Lord, 


1791. (28) Roll 300. 


Stormont and Way. 


Then the whole iſſue is entered verbatim as de- 
livered; and next, 5 

The 2d. placita; then, 

The jurata; thus, | 

{ Middteſex ſſ.] The jury between plaintiff by his 
attorney, and defendant by his attorney, of a plea of 


. (28) This is called a placita of which every record muſt have 
two, one of the term iſſue is joined, and the other of the term 
the cauſe is tried. 


treſpaſs 


RECORD. 41 
. Plaintiff. 

treſpaſs on the caſe, is reſpited before our lord the 
king, at Weſtminſter, until (the day of the week) 
next after the morrow of Saint Martin, (29) unleſs 
the right honourable Lloyd, Lord Kenyon, his ma- 
jeſty's chief-juſtice, aſſigned to hold pleas before the 
king himſelf, ſhall firſt come on (the day of the 
nw. and day of the month) (30) at Weſtminſter 
hall, in the county of Middleſex; according to the 
form of the ſtatute, in ſuch caſe made and provided 
for default of the jurors, becauſe none of them did 
appear. Therefore (31) let the ſheriff have the bodies 
of the ſaid jurors, to make the ſaid jury between the 
parties aforeſaid, of the plea aforeſaid; accordingly 
the ſame day is given to the parties aforeſaid, at the 
ſame place. 


2, Venire Factas. 


This writ commands the ſheriff 7 call a jury; the 
teſte of it is uſually the firſt day of the term in which 
the cauſe is to be tried, and the return of it ſome 
| day before the trial. 


Note. Obſerve that in the C. P. this as well as all other writs, 
muſt be made returnable on the certain return days; but in the 
K. B. they may be returnable any day in term (unleſs the pro- 
ceedings be by original) and in this court the venire is ſealed 
only; but in C. P. it is ſigned alſo by the prothonotary. 


Note. This is the eleventh difference between the practice of 
the two courts. | 


(29) Uſually the firſt return in the ſubſequent term, when the 
cauſe is tried the fittings after term, and when in term, then the 
firſt return after the trial, on which day too the diltringas ought 
to be made returnable. 


(30) The day of trial. 


(31) The writ here recited is called in the X. B. the diſtringasr; 
but in C. P. the babeas corpora ju ratorum. 
| The 
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42 RECORD. 
Plaintiff 
The writ of venire being made out, is then got 
returned at the ſheriff's office. 


3. Of the Diftringas. (32) 


By this writ the jury are ſuppoſed to be diſtrained 
for not coming. | 

The return to it, is uſually the firſt return day 
after trial, and the ceſte the return day of the 


venire. 


Note. The diftringes in the K. B. is only ſealed; but in the 
C. P. it is ſigned as well by the clerk of the habeas corpora jura- 
trum. This is the twelfth difference in the practice of the 
two courts. | 


The diftringas is got returned by the ſheriff in 
like manner as the venire, and both together are 
annexed to the record with the panel. 

This then is the regular way of making up the 
record, 


(32) Called in the C. P. the babeas corpora juratorum, 


CAUSE FOR TRIAL: 42 
Plaintiff. 


CHAPTER VIII. 
Of entering the CAUSE for TRIAL, 


HIS is done by leaving the record, with 
the diſtringas and panel annexed, at the chief 
juſtice's chambers. | 


W ben to be entered, 


In K. B. 


If for any ſitting in term, in London and Middle- 
ſex, the cauſe muſt be entered two days excluſive 


before the day of trial. 
Tf for the fittings after term, it muſt be entered 


before the adjournment day. 


2» Cx 


If in London or Middleſex, the cauſe may be en- 
tered and the record, c. brought in, any day be- 


fore the ſittings. 


Note. In country cauſes, the record, &c. is delivered to the 
TN the day after che commiſſion is opened, but before the 
court ts. A 


2. Ne Recihiatur. 


This is a kind of caveat ſometimes made uſe of 
in K. B. entered in the marſhal's book by the de- 
fendant, when plaintiff has neglected to ſet his cauſe 
down in time ; which precludes him from ſetting it 
down afterwards, | 


44 A ORC AE 


CHASE TER, m. 
CK: 1 T. £33) 


Preliminary Obſervations. 


% 


HIS may now be ſaid to be reduced to 

two kinds only, namely, that by the court 
upon iſſue of law, and that by a jury upon iſſue of 
fat; and very fairly too are both conducted, indeed 
fo much fo, that we may fafely ſay, more ,pains 
could got poſſibly be uſed, nor better means be de- 
vited for the inveſtigation of truth, than thofe uſed 
upon the trial of cauſes in Engliſb courts of juſtice; 
for the ſuit is then arrived at a period, when all the 
proceedings are reduced to plain ſenſe, and the left 
handed wildom begins to be dropped. 

There is no fault therefore can be found with the 
method of trial; the only grievance is the hea 
expence of proceeding ſo far, ariſing clearly from the 
difficulty of ſailing into that latitude, the obſtructions 
to juſtice being too many, and the quickſands of 
fraud ſometimes nicknamed policy, numerous and 
dangerous; the paſſage is therefore by no means 

eafant, and owing to its difficulty, but badly 

nown by the navigators, for where one cauſe comes 


| Into court to be tried, an hundred are fettled before 


iſſue joined; both parties being frightened at the 
enormity of the charge. Thus do the generality of 


Britons loſe their rights, by being deprived of a 
patient hearing. I aſk this queſtion, why do people 


go to law in "the firſt inſtance ? Surely it is that 


(33) We have 5 dropped the double entry, being of no 
ſurther uſe at preſent. 


their 
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their cauſe may be argued publicly by able advo- 
cates, capable of putting every circumſtance in its 
beſt point of view; that thence the truth may bold- 
ly appear. Could not this be done then, without 
that vaſt length of declaration, thoſe funds of writs, 
notices, rules, &c. that occur in every ſimple 
cauſe, and tend only to confuſe the meanings of the 
parties! |! ! 

I had almoſt ſaid, the only money well laid out 
is that paid to counſel; for were the proceedings 
ſhortened, the ſervices of the attorney would be 
made much more acceptable to the client, and no 
doubt much more honourable, as well as much 
more profitable to himſelf; for were the expenſe 
leſs, the number of cauſes would be greater ; and 
law would then come within the compaſs of every 
man's purchaſe, from which no doubt one excellent 
effect would inevitably ſpring; namelv, that of 
rendering the country at large more virtuous, by 
the more frequent diſcuſſion of the moral dutirs. 
And as many more matters of fact would be diſ- 
cuſſed, many able young men might then come 
forward, as a bleſſing to the public in general, who 
are now loſt in obſcurity, uſeleſs to themſelves and 
all the world beſides. | 

Then might many illuſtrious families boaſt a Cam- 
den, who have now only the mortification to own, 
that their kinſmen have ſtudied the law; to pay 
one, two or three hundred pounds each, to be copy- 
ing clerks (though in the character of gentlemen) 
in the offices of ſpecial pleaders, a ſpecirs of block- 
heads, who are no other than the deputies of at- 
tornies, (34) and who draw for a crown, the ſame 


(34) But thoſe at the bar have never leſs than a guinea fo 
drawing a declaration, and half a guinea for a plea. 


declaration 
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declaration for which their maſter the Ade 


charges a guinea. 

But there is no neceſſity to digreſs further on this 
ſubject, the fact is too well known to need any fur- 
ther comment; let us therefore proceed to relate 
the manner in which the trial of an iſſue of fact is 
uſually conducted, for which purpoſe we ſhall con- 
tinue our cauſe concerning the gold repeater, -by © 


Particular Example. 


1ſt. The clerk of ni prius (35) calls on the cauſe 
by naming the plaintiff and defendant. 


2d. The jury are ſworn to well and mt, the 
iſſue joined between the parties. 


Then the junior counſel for the plaintiff 36) 
opens the pleadings, as for example, were this cauſe 
about the watch trying. 


May it pleaſe your Lordſhip. 
Gentlemen of the jury. 


The plaintiff is a Ns watch-maker in 
Bond Street. 


The defendant a gentleman reſident in Berkeley 
Square. 


(35) The uſual idea now annexed to i prius, is that part in 
and after every term, in which a judge fits to try cauſes aflifted 
by a jury, commonly called lttings, a much better term than 
nifs prius, a court of unleſs before.” The definition of which 
let us leave to thoſe lawyers who write only to warp common 
ſenſe, by endeavouring to explain abſurdities. 


(36) Unleſs the affirmative fide of the queſtion be maintained 
by the defendant, See Replevin, 


The 
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The declaration ſtates the defendant to be in- 
debted to the plaintiff for work, and labour, and 
materials found as a watch- maker; there are ſeven 
other counts as in ordinary caſes, and the concluſion 
ſtates the plaintiff's damage to be 100/, 

To which the defendant has pleaded the gene- 
ral iffue, „non aſſumꝑſit, and .thereupon iſſue is 
joined. : 

Then the ſenior counſel for the plaintiff opens the 
caſe, by ſtating the facts as they occurred ;* for whom 
there is no occalion to make a ſpeech, the reader 
being already in poſſeſſion of the merits. 

When he has finiſhed he then calls the plaintiff's 
witneſſes, who ſeparately as he examines ta m, are 
if occaſion require croſs-examined by the counſel for 
the defendant; and the plaintiff's evidence being 
wholly gone through, 

The counſel for the defendant then opens the caſe 
of his client, which, if he call witneſſes to ſupport, 

Then the ſenior counſel for the plaintiff is entitled 
to reply; but if no witneſſes be called for the de- 
fendant, 

Then the judge directly ſums up the evidence, 
with as much impartiality as poſſible; and the jury 
conſidering well the whole matter, return their ver- 
dict by the mouth of their ſoreman, in open court; 

Which in the preſent inſtance, from the nature of 
the defence, © the watch not going well,” we may 
ſafely ſet down to be for the plaintiff; for every 
thing goes ill with a defendant, whoſe intention is 
never to pay till compelled by law; we ſhall there- 
fore aſſeſs the damages at the full ſum demanded, 
(not by the declaration, but by the plaintiff in his 
bill,) namely 3ol. 55. | 
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Plaintiff. 
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CHAPTER X. 
p OS T EA. (37 


HE Record being delivered to the attorney 
of the victorious party at the time of trial, (38) 
he indorſes the © paſt ea. | 


Particular Example. 


Afterwards, that is to ſay on the day, and at the 
place wHhin- mentioned, before the Right Honour- 
able Lloyd, Lord Kenyon, the chief-juſtice within 
written, John Way, gentleman, being aſſociated to, 
the ſaid chief-juſtice by force of the ſtatute in ſuch 
caſe made and provided, the within-named plaintiff 
came by his attorney within- named, and the within- 
named defendant, although ſolemnly required, came 
not, but made default; therefore, let the jurors of 
that jury within-mentioned, be taken againſt him 
by his default: and the jurors of that jury being 
ſummoned, came, who to ſay the truth of the with- 
in contents being choſen, tried, and ſworn, ſay upon 
their oath, that the within named defendant did un- 
dertake and promiſe, in manner and form as the 
within-named plaintiff hath within complained againſt 
him; and they aſſeſs the damages of the ſaid plain- 


(37) This is properly ſpeaking the hiſtory of what was done 
on the trial. | | 
(38) This however is only in the X. B. as in C. P. the 
aſſociate indorſes the poffea, who if the cauſe be tried in term, 
delivers it to the attorney for the victor about the 5th day after 
trial; if in vacation, then in the firſt week in the ſubſequent 
term, but in country cauſes, the aſſociates indorſes the poftea in 
both courts. 
tiff, 
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Plaintiff. * 
tiff, by occaſion of the not performing the within- 
mentioned promiſes and undertakings over and above 
his coſts and charges, by him about his ſuit, in this 


behalf expended to 300. 55. and for thoſe coſts and 
charges to forty ſhillings. | 


Rule for Judgment. (39) 


This is given in the K. B. on the return day of 
the diſtringas, which is uſually the day of trial, it is 
entered at the office of the clerk of the rules, on a 
lip of paper, thus, 

Cs © _ Plaintiff againſt defendant. 
Rule for judgment on poſtea.” 


This is a four day rule in full term; but Sunday 
or any holiday whereon the court does not fit, muſt 
not be reckoned, une the rule be entered on the 
laſt day of term, or witbin four days after the term. 
And in courſe of theſe four days, ſhould the loſing 
party not be ſucceſsful in any motion in arreſt_ of 
E f or for a new trial that he may chooſe to 
make ; hen final judgment may be figned. / 

" "Note. But in the court of C. P. no rule for judgment is given 
at all, bot the victorious party only waits till four days after the 
return of the ** habeas corpora furatorum, (40) and then ſigus 
his judgment of courſe, unleſs a rule of court obtained by motion 
otherwiſe direc. 
Note 2. This is the thirteenth variance between the practice 
of the two courts, and as diſtringas may be made returnable in 
the K. B. on the day of trial, or any day after; which in C. . 
it cannot, becauſe in the latter court you muſt wait till the firſt 
return after trial, as marked in the calendar; we are therefore 
now arrived at the fourteenth difference in the practice of the two 
| courts. N 


(39) But after non - ſuit, this rule is not neceſſary. 
(40) This in the C. P. is always made the firſt return after 
the crial | 


E 


—— * - 
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CHAPTER X. 
cf TAXING the COSTS, 
Preliminary Obſervations. 


HE coſts of which we are here about to 
treat, are thoſe only between party and 2 
i, e. thoſe coſts which the conquered E is oblig 
ed to pay to the victorious; which being wary, 7 
the damages, execution iſſues for the whole. 

Other coſts are called thoſe between. attorney and 
client, i. e. thoſe which notwithſtanding the client 
obtains a verdict, he muſt nevertheleſs pay out of 
- his own pocket, 

Of this latter kind are all retainers, and com- 
monly the expence of moving the court, where the 
deſign of the motion is to accommodate. the party 
moving; or if on the day of trial, the attorney for the 
plaintiff happen to be abſent, and the record be with- 
drawn, the plaintiff muſt pay the defendant his coſts 
accrued fince the time that notice of trial was given. 
And alſo when the action is neither in debt nor co- 
venant, becauſe then the plaintiff has. the ſheriff's 
poundage to pay; it is for this reaſon, why the 
forty ſhillings mentioned in the paſtea are given; 
and conſequently, whenever there are extra coſts, 
this forty ſhillings ought at all times to be. de- 
ducted. 

Suffice therefore to ſay, that the plaintiff's coſts. 
in a common action not bailable, are commonly 
from about 25 to 30 l. (41) in K. B. in C. P. they 


extra coſts. 
2 


(41) I mean thoſe * party and party, i. e. excluſiye of 


are 


Defen 2 


E XI. ; 
11132 
HEN the plaintiff has obtained... a a, ver- 
dict, if the defendant” s attorney doubt whe⸗ 
ther the plaintiff 's will give him 2 Ow ſo N 
he may be preſent on the taxation; he may 
a rule at the office of the clerk of the rules, 21 
ſerve a copy thereof on the plaintiff's attorney, an 
ſo vice ver/a. 


As to the defendant's coſts, they ſeldom eitel 
half the plaintiff's, unleſs he have more than one 
counſel, and the ſame rules which guide the plain- 
tiff's coſts, guide thoſe of the defendant; but ad 
coſts 1 in che Alphabetical Chapter. 


E 2 


| 
[1 
| 
N 
| 
| 
| 
| 
| 
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* 
* 


| | _ Plaintiff. 
are about one-fifth higher. But in this computa- 
tion, no collateral matters ſuch as motions, or the 
expence of bringing : witneſſes out of the country 
are conſidered, as they muſt wholly depend on cir- 
cumſtances. 3 | 

* T need hardly add that in caſe the plaintiff ob- 
tain a verdict, the defendant 'muſt re- imburſe him 
his coſts; as it has been already mentioned, that 
they are added to the damages, and execution iſſues 
for the whole. * ou) 


07 final Judgment. 


This directly follows the poſtea and is ſigned by 
the maſter, uſually at the time of taxing coſts, being 
firſt marked deliberatur by the clerk of the common 
bails. b 


Particular Example. 


Therefore it is conſidered that the ſaid plaintiff 
recover againſt the ſaid defendant his. ſaid damages, 
by the ſaid jury in form aforeſaid aſſeſſed ; and alſo 
30/7. (42) for his coſts and charges by the court of 


(42) In actions ſimilar to our example, the plaintiff's coſts 
generally amount to about this ſum or more; for in ordinary, 
they are not followed up ſo quick as to be finiſhed the firſt or the 
beginning of the ſecond term ; but various delays take place, 
ſuch as getting time to declare or plead, which is done by a 
judge's ſummons, upon which an order is made after a hearing; 
but as the adverſe attorney is not obliged to attend till the third 
ſammons, he rarely does, ſo as not to abridge his opponent of 
his coſts, who gives him the turn of the market another time. 
Or perhaps it is neceſſary to take out a ſummons to make the 


_ Plaintiff deliver the particulars of his demand, in ſuch you have 


the three attendances of your own attorney to pay for, and one 
of your aſſailant's,/ making four in all, at 3s. 4d. each, beſides 
the expence of the ſummonſes and order. Thus do many of 
theſe retail charges make a wholeſale bill. | 

our 
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Plaintiff. | 
our ſaid lord the king, now here adjudged to the ſaid 
plaintiff by his aſſent, which damages in the whole 


amount to 60 J. 5s. and that the ſaid defendant be 
in mercy, c. | 


Note. In like manner as all proceedings are from time to 
time continued on the record, ſo ought they to be continued 
upon the iſſue roll; and this is done where the roll has been 
before carried in, by taking the record, having the poſtea and 
judgment thereon indorſed to the treaſury at We/iminfter, when 
= clerk on leaving it will enter the poſtea and judgment on the 
oll. | 


Execution. (43) 


The deſign of this writ is to compel the loſing 
party to ſatisfy the debt and coſts. 

It is the laſt ſtep in ſhort taken by the victor, 
who is now through the medium of the ſheriff at 
liberty to ſeiſe the body of his vanquiſhed enemy, 
beſiege his caſtle, or encamp himſelf in his coun- 

try. 
i 5 or executions are uſually of three ſpecies, any 
one of which may be bought at the ſtatiomers, and 
the blanks filled up; of the manner of doing which, 
it is unneceſſary to give any example; for he who is 
able to fill up a common proceſs, will never be at a 
loſs to know how to fill up any other writ of any 
nature whatever; ſuffice therefore to ſay, that, 

The firſt ſpecies of execution is the er (44) 
which ſeiſes the goods only ; but if the ſheriff's re- 

turn 


(43) If not ſued out within a year and a day, the judgment 
muſt be revived by ſcire facias; and in the K. B. executions are 
ſealed only; but in C. P. they mult be both ſigned and ſealed, 


Note. This is the fifteenth variance in the practice of the 
two courts. | 


(44) In levying execution, the landlord muſt be paid as far 
as a year's rent, if due to him, before any thing can be moved off 
E 3 


his thy th goods re 1 

turn at che ge 18 

5 for" waht of buyers,” then a ſecond dil iſſues, called 
4 0 Venditioni e | onas,” com ianding the theriff | to 

(zi them; but if when ſold the amount of them be 

inſufficient, a capias ad un may be had 

for the remainder. 

The ſecond ſpecies is that of the c ias ad ſatisfa- 

ciendam, which takes the body. alk 2X 4h 
"Theſe two are by far the moſt common execu- 

tions ſued. out, 1 being taken to the ſheriff's 


3% e 


office, you receive a warrant directed to any bailiff 


you chooſe; and he in conſequence of ſuch warrant 
puts the writ in execution. 
The third ſpecies is that of elegit, which owing to 
its long proceſs is really curious in its nature. 
The deſign of it, is to take all the goods, and one 
half of the profits of the lands, i. e. 0 G frecbele (45) 
eſtates, for any other kind may be ſold by a Feri 


fatius; but the Theriff before he can take either 
lands or goods by #egit, muſt firſt empanel a jury — 


the premiſes; and it i is the duty of the ſheriff to enquire . 


is due ; however it is always prudent for the landlord to give 


the ſheriff, notice, for thete is a caſe in 1 Strange 97. to that 
effect. But what a /ſrayge ſituation would a landlord find him- 
ſelf is, who did not know his tenant's goods were taken ; for is 
a wan always'to be walking' paſt his tenants“ doors, or ſearchin 


the ſheriff 's office” The realon' of the caſe therefore, ſeems to 


me at firong-tor the ſheriff to enquire. who the landlord is, and 
then give him notice of the execution being on the remiſes, 
and when the writ is returnable ; as for — endicrl, in the 
firſt inſlante to give notice to the ſheriff, for the latter cannot 
fail kgowing that he has levied, but the former can never know 


unleſs ſomebody happen to tell dim, or that by ſome means he 
accidentally, diſcovers it. 


It is by Rature of the 8th of Anne, c. 14. J 1. that the ſheriff | 


is bound to pay the landlord; but this only extends to the : 1 
midiate,) not tu the ground landlord. " 


115 Copybolds got being liable, unleſs far a debt to the 
8 1 : 5 * A Ry , 


- 
o © s » 


3 | enquire 


* 
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Plaintif. ; 
enquire what goods the debtor hath in his county ; 
and having e them at a reaſonable price, he 
muſt then deliver them to the creditor in part of the 
debt, (except beaſts of the plough). 
- But with regard to the lands it is otherwiſe, thoſe 
he can only enquire by a jury concerning, and re- 
to the court by his return the particulars of his 
inqueſt ; but he has no power to deliver them to the 
creditor, who if he have any inclination to get paid 
his debt, muſt then bring an action of ejectment to 
gain the poſſeſſion of them, and when he has poſſeſ- 

n he cannot ſell them, but only receive half 
rents. | 

Now can any one give a ſufficient reaſon, why 
10001. in perſonal eſtate, ſhould not be held equally 
facred to its owner as 1000 J. real eſtate; or why 2 
man poſſeſſed of real property only, ſhould not by 
the ſame ſimple rule of common honeſty be com- 
pelled to ſatisfy the judgment of a court of juſtice; 
in the ſame manner, as he who is poſſeſſed of per- 
ſonal property only. | a 
Me do not ſurely eſtimate the value of a man's 

perty, ſolely by the nature of the title by which 
holds it; but, by the comparative worth of that 
Eſtate in money ; and ſurely there is no axiom in 
morality, that the leaſeholder ſhall be obliged to 
ſatisfy his creditors, while the freeholder ſhalt be 
privileged to run in debt, and by thus harraſſing his 
creditor be able to defraud him. 

And how in the name of wonder too can that' 
man bring a ſecond action, (46) whom the coſts of 
the firſt have ruined. Therefore, ought not free- 
hold eſtates to be equally liable to be taken by a 
eri facias as leaſchatd; and ought not copyhold to 
be equally liable as either. 


(46) The ejectment to recover poſſeſſion. 
E 4 


Concluſive Obſervations. 


THUS then, we have now finiſhed our common 
action not bailable, the proceſs being the firſt writ ; 
and the execution by F. fa. ca. ſa. or elegit, the laſt 
one of which can only be out at a time, and if any 
lands be taken, no execution can then be bad againſt 
the body; though if goods and chattels only be taken 
and they turn out inſufficient, ſtill can the body be 
taken for the remainder, ſo that a man onl y"_ 
| leaſehold property may have his eſtate firſt ſold, 
his body thrown into gaol afterwards; but he who 
has freehold eſtates is not liable to have them ſold 
even; but only to have half the rents received. And 
this holds his perſon ſacred, for the lands once taken, 
that is half the rents of them, the body cannot be 
touched, | | 

With regard to the former proceedings, it is no 
wonder why coſts of ſuit are ſo expenſive, ſince the 
declaration contains ſo many counts; in the preſent 
inſtance, for example, the cauſe of action is ſtated 
no leſs than eight different times, that being the 
number of counts contained in the declaration, and 
the proceedings in the courſe of the cauſe being 
twice copied on paper, and mice en on 

rchment, it is mathematically demonſtrated that 
in an action for a common tradeſman's bill, wherein 
the declaration has eight counts; the cauſe of action 
in the courſe of the whole proceedings is thirty-t wo 
times copied over, beſides writs, præcipes, dockets, 
notices, Sc. and if any one diſpute this, he muſt 
doubt that four times eight make thirty-two. 

And to the thirty-two may be fairly added an- 
other eight, for there is in the King's Bench always a 
charge in an attorney's bill, where the proceedings 

are 


— 
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are by bil, of * en groſſing, parchment duty, fili 
and continuing,” though this is very rarely —— 


yet if a writ of error be afterwards bropght, then 


the plaintiff's attorney muff file his bill; however, the 


charge is never neglefied, therefore it is equally fair 
to take it into our reckoning, 

This then makes the number of repetitions in 
the whole amount to forty! ! ! 


* 0 * 1 
> 4 hy e 
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5 DEMUR RER. 
_ Plaintiff. 


S8 0 M K It 
CHAPTER I. 


Preliminary Obſervations. 


S in the laſt chapter we treated of an iſſue 
A of fact, we ſhall in this treat of an iſſue of 
W; the determination of which is always by the 
judges without a jury, and it is commonly called, 
« argument on demurrer or conſilium.“ 

Of demurrers then let it be obſerved, there are 
two ſpecies, i e. general and ſpecial ; the firſt is as 
to ſubltance, and the next as to form ; ; in the latter 
ſome reaſon is always given why the declaration, 
plea, &c. is inſufficient in law, whereas in the 
former, inſtead of a particular cauſe being aſſigned, 
a general averment is only made. . 

General demurrers are delivered to the adverſe 
attorney, but ſpecial ones or general ones after a 
ſpecial plea, are filed with the clerk of the papers 
in K. B. but in C. P. both general and ſpecial are 
delivered. 


Mete. This is the ſixteenth variance between the practice 
of the two courts. 


All demurrers, whether general or ſpecial, muſt 
be ſigned by counſel, and in the C. P. no counſel 
except ſerjeants can ſign; in either court the fee is 
uſually half a guinea, but it may be more accord- 
ing to the length and nature of the plea. 

We ſhall proceed in this as in our iſſue of fact, 
by giving a particular example, and we _ 

lect 


DEMURRER. 


Defendavt. 
CHAPTER I. 


claration, no ſooner read it over than he 
d Quilworthy for a fool in not knowing the 
leading feature of an action of treſpaſs, which is 
always vi et armis, © with force and arms, to wit, 
Sc.“ I knew this ſaid Pouncepowder, the firſt year 
of my clerkſhip; is it not ſurpriſing, ſaid he, that 
ople ſhould ſerve five years to a profeſſion and 
2 60 nothing about it when they have done. 
I ſhall demur to this declaration, continued 
Pouncepowder ; but ſtop, © muſt the demurrer be 

eneral or ſpecial? hang it ill run no riſk as to 
that,” ſo off went Pouncepowder to his ſpecial pleader 
with the declaration ſtuck in one pocket, and a 
bundle of papers ſtuck in the other; © to ſhew he 
was a man of buſineſs.” _ 

Arrived and announced at the ſpecial pleader's 
chambers, he immediately communicated his bu- 
ſineſs, and commended himſelf upon the accuracy 
of his own judgment, adding that few people ſaw 
things quicker than he did, but confeſſed neverthe- 
leſs his ignorance as to whether the demurrer ſhould 
be general or ſpecial. a | 

Oh ſpecial to be ſure, ſays the ſpecial pleader, 
ſpecial by all means, by the 4th and 5th of Anne, 
cap. 16. if I don't miſtake; beſides you'll find it in 
Impey particularly mentioned, that the omiſſion of 
vi et armis, requires a ſpecial demurrer ; not in his 
King's Bench Clericalis, for if my memory don't fail 
me, he has left it out in that, but in his Common 
Pleas one, (13) there he has given you an extract 


M R. Pouncepowder haying received the de- 


(13) P. 285. 


from 


| 
| 
1 
1 
' N 
ö 
| 
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Plaintiff. 
ſelect a better 2cian for the purpoſe than that of 
aſſault, and wherein we ſhall give the names of the 
parties, their counſel and attornies, as being of a 
kind eaſy to retain in the memory. 


The parties themſelves then, were two maiden 
ladies; Mrs. Deborah Tongue and Mrs. Suſan Souſe ; 


their attornies, Mr. Quilworthy for the plaintiff, 
and Mr. Pouncepowder tor the defendant. 


The cauſe of action was a box on the ear, which 
Mrs. Souſe gave Mrs. Tongue at a friend's tea table ; 
and we ſhall go regularly on with the action, till we 
come to judgment on demurrer, beginning how- 
ever with the declaration, as the proceſs or copy of 
writ that we mentioned in our laſt example, was the 
kind uſed with regard to Mrs. Souſe, for a bill of 
Middleſex, latitat, or catias, and notice to it, will 
equally commence one kind of action as another; 
therefore, when the defendant has appeared and not 
before, the true cauſe of action comes out by the 
delivery of the declaration, the time for demurring 
being the ſame as that for pleading ; we ſhall there- 
fore now proceed to our example without furtker 
delay, ſuppoſing Mrs. Souſe to have been firſt ſerved 
with a copy of a bill of Middle/ex, and that by her 
attorney Mr. Peter Pouncepowder ſhe had appeared 
thereto. (47) 


PARTICULAR EXAMPLE. 


Declaration. (48) 


In the King's Bench. 


{Middleſex ſſ.] Deborah Tongue complains of Su- 
ſan Souſe —_y in the cuſtody of the marſhal of the 
Marſhalſea 

(47) P. 7. 


(48) Sometimes a declaration in aſſault has three counts, one 
fer an aſſault only, the ſecond for an aſſault and battery both, 
aud 
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Defendant. 


from the act of parliament in inverted commas,” 
wich his on opinion at the bottom of it. 

Well faith, ſaid Pouncepowder, I never minded 
it; but however, it's live and learn, for really one 
has ſo many things in one's head at a time, that one 
cannot know every thing. 


% Nemo boris omnibus mortalium ait.“ 
Sir, good morning to you, don't neglect it be 
ſure, but let me have it in time to deliver. “* Oh! 


that you may depend on Mr, Pouncepowder, good 


morning to you.” 


Within the four days the ſpecial pleader drew, 


and Mr. Pouncepowder filed, in the office of the clerk 
of the papers this ſpecial demurrer, which was as 
follows. 


In the King's Bench. 


[ Souſe ats. (14) Tongue.] And the ſaid Suſan, by 
Peter Pouncepawder her attorney, comes and defends 
the wrong and injury when, Sc. and ſaith, That the 
ſaid declaration and the matter therein contained, 
are not ſufficient in law for the ſaid Deborah to have 
or maintain her ſaid action againſt the ſaid Suſan, to 
which declaration the ſaid Sz/an hath no need, nor 
is ſhe obliged by the law of the lard to anſwer ; 
wherefore, for want of a ſufficient declaration in this 
behalf, the ſaid Suſan prays judgment, and that the 
ſaid Deborab may be barred from having and main- 
taining her aforeſaid action thereof againſt her, Ic. 

And the ſaid Suſan, according to the form of the 
ſtatute in ſuch caſe made and provided, ſhews to 


(14) 4. fignifies at the ſuit of, it being uſual amongſt polite 
attornies to put the names of their own clients firſt, except on 


briefs, 
the 
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Marſpalſea of our lord the now king before the Kin 
himſelf, for that (49) the ſaid San on the da 
of in the year of our Lord | 
to wit, at Weltminſter, in the ſaid county, With force 
and arnis, (50) to wit, with fewords, flaves, flicks and 
fits, made an aſſault on the ſaid Deborah, and then and 
there beat, bruiſed, wounded, and ill treated the 
ſaid Deborab, inſomuch that her life was then and 
there greatly deſpaired of, and other wrongs to her 
then and there did, to the great damage of the ſaid 
Deberah, and againſt the peace of our lord the now 
king, to the ſaid Deborah her damage of one thou- 
ſand pounds, and therefore ſhe brings ſuit, &c. 


TEM > TR John Doe, 
Pledges to proſecute and 
Richard Roe. 


The above declaration Mr. Quitworthy delivered 
to Mr. Pouncepowder,' on the return of the writ (51) 
having a notice indorſed to plead | in four days. 


Ad the third for tearing the defendant's clothes; Kg ſore ſpe- 
cial pleaders add a — for a falſe impriſonm always di- 


. viding the treſpaſs into as many parts as they can. 


(49) The word whereas, mult not be inſerted as, fn caſe, for ie 

is cauſe of Demurrer. . Morgan's Yade Mecum, V. II. p. 233. 
©, (50) The part here, printed in Italica being left out ; was the 
e of Pemurrer. 

8 1) Becauſe it is on the return of the yrit that plaintiff js 1. 
entitled to declare, but he may delay i it, till the end of the term 
after; or if the defendant be not in cuſtody, plaimtiff inäy even 
then get further time by a rule. 


See Defendant, Chapter I. | 
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9 ö 

the court here the cauſe of demurrer following, to 
wit, that it doth not appear by the declaration of 
the ſaid Deborah, that the ſaid aſſault and other 
wrongs therein mentioned were committed with 
force and arms, to wit, with ſwords, ſtaves, ſticks 
and fiſts, therefore the ſaid declaration is uncertain, : 

inſufficient, and wants form. | 


C. Quibbleprog. 
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ere 


2 How Quilworthy came. to know bis Declaration 
was demurred to. 


U PON the third day after filing the de- 


murrer, while it rained as though heaven 
earth were about to unite, Quilworthy with 
white filk ſtockings on his legs, a green um- 
brella over his head, met Pouncepowder in an old 
clay-colour great coat, worſted ſtockings and half 
boots on, in the old court Lincoln's-1nn. 

* Pouncepowaer, morning to you, were you 
at the club laſt night?” © No, faid t'other, I 
drank ſo much punch laſt time, that faith I'm grown 
ſick of it; yet I'd ſome thoughts of giving you a 
call, and then we'd have had a boiled chicken to 
ourſelves comfortably. But what ſort of a declara- 
tion was that you delivered me? damn me, I've de- 
murred to it.” The devil you have, ſays Quil- 
worthy, why ſure the friendly terms we are on, I 
think you might have let me known.” 

% Know, why what the deuce would you know? 
I ' ſuppoſe you know you've a good client, that's 
knowledge enough for you. Don't you know what 
Milton ſays of woman? | 


« God is thy law, thou mine, to know no more, 
% Is woman's happieſt ; knowledge and her praiſe.” 


te Now Duikuorthy ; 


Thy client's thy law, thou mine, to know no more! 
Ts thy greateſt happineſs ; and thy praiſe ! | 


Give me your hand, my worthy ; I've demurred 


| to your declaration, at the office o'the clerk of 


the 
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. II. 


* 


pouver POWDER within the Fur days, 

e time mentioned in the rule and allowed 
by — returned and paid for the demurrer book as 

, for if he had not ſo done, judgment might 

have been figned ; and this re would not 
have neglected, for although to take 
it all in good park” yet he was anda mad, 
and the more fo, as his client was the deuce of 
ſcold, the muſic of whoſe tongue he feared ten thou · 
ſand times more than the judgment of the court. 

This matter made poor Quilwoorthy very uneaſy, 
yet relying on the reaſonableneſs of his caſe, he was 
determined to argue it; and P as firmy 
relied on his own judgment of which he had a 
very high — ag when backed by the n * 
his n We | 


ALA ”. 5 
rs 
455 F 

| 
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ſelf equally clever at blank verſe as at rhime; in- 


— —— ¶ w m - ——— ED ——_— — 
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Planuiff.. 
the. papers thr go and ſearch, and fa your- 
For Pounc was-a poet, and chought him- 


Gerd ck famous for repeating; Mites: att the, 
Nag 
* 7, though hes 2 1. half reliſh. the,. 


ke, wiſhed Pouncep: morni 2 with. 
Fe alete margin, 


by le lille 
ſet off Gl. 19 he de pups and there. 
— 


ſure. enough... he found 


ce ibWeprop 

pon. W. ee ene a ; 
3 and quickly returned to the. hin ble he 
papers, and defined Mo to make up the.iſſue, 


Note. In-the C. F. the attornies always make up the ifſdes in k 


law; as well as thoſe in fact, themſelves. This is n 


eee eee ba 15 | 


$1 
—_ L yy” 4 


5 of the hu in Demarrer, and n e ihe 


Demurr 


This as uſual was done by the clerk of the 
who gave a rule in the margin for defendant to re- 
. . 


Form of the Joinder in Demurrer. 
And the faid Deborah faith, that the declaration 


aforeſaid and the matters therein contained, are ſuf- 


ficient in law for he the ſaid Deborah to have her 
aforeſaid action thereof maintained againſt the ſaid 
Suſan, which ſaid declaration and the matters therein 
contained, the faid Deborali{ is ready to verify and 
prove as the court ſhall award ; and becauſe the ſaid 
Suſan hath not anſwered the ſaid declaration, the — 


4 
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Plaintiff. 


Deborah p gment, and hon damages by occa- 
fion — Jade judged to her, &c, cauſe 


the court of our 440 ed hk ng now here is not 
yet adviſed what judgement to give a of and 3 
ing the premiſes, a day is given to the ſaid parties 
ot chew be be befre the Ling hn: on 


to hear their j thereon, for that the court 
of our ſaid lord the king now here is not yet adviſed 


Of the: Delivery of Demurrer Boot. 


No ſooner did 9uilworthy receive the demurret 
book from the clerk of the papers, than he forthwith 
delivered it to Pouncepowder, charging on the back 
44. a folio for the declaration, and 8 d. a folio for 
- ob plea and joinder; adding alſo the amount of the 


Ste Defendant, Chapter II. 
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Plaintif. 
i + 5: 6 GAP TER AIL- +»: 

T HE proceedings in demurrer | muſt be en- 
tered on the iſſue roll before hearing, as the 


roll muſt be produced in court, no record being 
made up; but the judges are furniſned with paper 
books inſtead, which in ſhort are copies of the plead- 


Mr. Quilworthy therefore entered the whole pro- 
ceedings on the roll, beginning with warrants of 
attorney, then his memorandum of the term, and 
next his declaration verbatim, with the demurrer and 
joinder thereto; and all this he then cauſed to be 


% 


entered with the clerk of the judgments. 
2. Brief to Counſel to move for a Conſilium. | 


The next ſtep taken by Mr. 2uilworthy was to 


give a brief to counſel to move for a confilium ; for 


this purpoſe he pitched upon Mr. Thitkpols, for he 
knew no one ſo able; to him therefore he delivered 
a brief, with the fee of half a guinea, (52) and a 
day was appointed accordingly to argue the demur- 
rer. Then Mr. Quilworthy with all the anxiety 
upon his mind, which a cauſe in fiers naturally 
creates; took his roll to the clerk of the papers, 
who marked it read, received 15. 6d. and ſigned 
his initials on Mr. Thickpole's brief. | 

Then from the clerk of the papers with this ſame 
brief, did Mr. Quilworthy proceed to the clerk of 


(52) On the day of argument Aer fee 1s given; which is 
in proportion to the nature of the caſe, though never leſs than 
A guinea, | the 
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CHAPTER. „II. 5 
 POUNCEPOWDER on receiving the copy 
of the rule for a conſilium, without delay, made 
up bis two copies of demurrer book; (15) and two 
days before argument, he delivered them at the 
Judges' chambers accordingly before eight o'clock in 
the evening, and .a beautiful evening it was, for 
Pouncepowder went afterwards to his club, boaſted 
of his demurrer, and recited ſome. lines from Milton 
relative to the fall of man, and then concluded with 
the celebrated ſoliloquy in the tragedy of Hamlet, 


To be, or not to bel That is che queſtion}? , ( 


He then departed while the moon ſhone bright, 


and by the chaſte rays of her ſilver countenance 
he was lighted home, half mad with poetry and 


half drunk with punch, ſo that going down Chancery 


Lane he ſtopped ſhort, and thus broke forth, 

4% Alas, this lane! by name tis Chanc':y called, 

„ Tho' ſome dwell here, who practice common law? 
„ Yet, cancel is the word; _ pocket all ; 

«© For who can't cheat, he is no knave at all. 

« Pouncepowder proceed, theſe errors to correct; 

„% Whene'er thou can't demur ! do not negle& !*? 


Thus with punch; poetry and ſpecial pleading, 
Pouncepowder at length reached his chambers, 


(15) The other two being made up by plaintiff's attorney, 


F 3 
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oo  CONSILTIUM, _ 
Pla. 
the Rules, and giving it to him, he drew a rule and 
received ſqur ſhillings. 

After all theſe revolutions from office to office, 
Mr. Quilworiby made a retrogade motion, for he 
returned to the clerk of the papers again, all the 
X auncepotuder s poetry, and there did 


1 ; mani fex down the cauſe for argument, 
Eis g the i. 96 the pe, * more. 


| Rule for Confilium, 


Mr. 9uilworthy having drawn his rule with 
the clerk of the 5 N f it, and ſeryed 
it on his adyerſary Mr. Pouncepowder, who made his 
two copies ew which he left at the 
Ty cumabert. © . | 
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++ CHAPTER Iv. 


HRGUMENT m DEMURRER. (53). 


HE day of argument being come, the court 
ordered Mr. -2uihbleprop on the part of the 
endant to begin, who quoting a whole catalogue 
of caſes, the court were perfeRtly fatisfied as to the 
teyality of the objection. | 


Mf. FÞickpole for the plaintiff then withed to be 


heurd upon the reaſon of the caſe, he obſerved the 
demurrer was, becauſe the declaration did not men- 
tion chat the aſſault was committed with force and 
arms, to wit, with gtr, faves, Ricks and fifts.” 
He vimed therefore to call their lordfhips' at- 
tention to che fact, which he faid was 4 box on the 


ear and no more. * The fat? is vit of the yueftion.” 


Now pray Mr. Quibbleprop don't in me, 1 


did not interrupt you in your ſpeech, but let you go | 


on till you had finiſhed. l 
The court were all attention and Mr. Thickpole 


« My client my lords is a lady of the moſt un- 1 
'blemifhed reputation, and in the courſe of her life 


never told a falſehood, ſhe had not therefore the 
ſmalleſt idea of ſtating 
God! is it cuſtomary in this country for the women 
to wear ſwords ? is it uſual for them to play at ſingle 

ſtick, or break each others heads Gch barbers' 


poles; or are they grown fo maſculine as to turn 


(53) All ſpecial cauſes muſt be ſet down four days exclaſiye , 


"before the day of argument, of which the attorney on the other 
fide muſt have notice; and they cannot be put off,” except by the 
ſpecial order of the court grounded on 'a motion ſupported by 
affidavit, and made two days before. 


F 4 out 


what was not true. Good 
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out bruifers, like Ward and Mendoza. I hope not 
continues Mr. Thickpole, IJ hope not for the honour 


- of the ſex, for. whoſe delicacy and good manners he 


ſaid he ſhould ever be an advocate.” 
* Then 1 wiſh you'd make your client keep a; better 
tongue in ber bead, for had it not been for hat; "_ 


| would not have happened.” 7 


Now pray Mr. Quidbleprop be Gilent, Mt, Thick 

s coming to the point. 
« My lords, the ground. upon which 8 
my declaration is, that if it be not neceſſary to ſtate 


F what actually did happen, I mean the manner of 


ving the aſſault, as the box on the ear ſor inſtance, 
1 it can Wer be neceſſary to ſtate what did not 
Happen ; namely, that it was committed with force 
and arms, to wit, with ſwords, ſtaves, ſticks and 
fiſts. This my lords ſtrikes me to be ſuch ſtrong 


reaſoning on the ſubject, that I ſhall not add one 


word more, except that I {hall rely on the candoyr | 


of the court. 


The judges could only lament that the law was 


ſo, they oblerved it was E to ſay what law 


was, not to ſay what it ought to be; to alter the 
laws was the buſineſs of the legiſlature, , to pro- 
nounce them the duty of the judges. 

Mr. 2yibbleprop ſaid the — was only as to 


form. 


“e F. oom or ſubſtance, ſaid Mr. Thickpole, it will 


be the ſame thing tp my client, for the muſt pay 


the coſts.” 
At length, judgm ent was given, for the defen-- 


dant, (54) fo chat 5. Pouncepowder eſtabliſhed his de- 


(54) Whenever judgment is given on demurrer, it is uſual 
for the . Money to make out his bill, give notice of 
taxation, n tax his coſts; ind npea: thei hoing paid, th 
a party may go on afreſh. N 


murrer, 
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murrer, while Quilworthy ſcratched his head at the 


— 


Note. Nia e en hae with 
the variance between the pragice of the two courts. Suffice 
only to obſerve, that, in the Common Action not Bailable,” 
taken both ways, #. . as well by dea as by demurrer ; the 
couns of Ting”? Bench and. Comms Pier GR GOING 
e 


T7 ͤ AA RGS T... 
5. 3, 25 71 org TK Te, Wo” oli Plaintiff. 
. 25 
Sa K H A P TER or ah 
Of the COMMON "HCTION,” Batak. 
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| Preliminary Obſervations. | 


N our Common Action not bailable, we began 
with a bill of Middleſex; but in order to ſhew 
the diſtinction between the two writs, we ſhall be- 
r bailable action with a latitat, as a bill of 

Pad is rather an incomplete kind of writ, as 
wanting the teſte ; but a latitat has all its proper 
Bailable alſo differs from that not bail- 
able, inaſmuch, as the former has an ac etiam added 
to it, and the latter a notice. 
S3 o that a laritat with a notice like the one we 
added to the bill of Middleſex, may be a common pro- 
ceſs ; and vice verſa, a bill of Middleſex, with an ac 
etiam | of a notice, may be made a bailable 
- writ, 

The attorney's name, his place of abode, ' and 
day of the month on which — writ was ſued out, 
muſt be written on the back of a bailable, as well 
as on the back of a writ not bailable, together with 
the addition of the ſum ſworn to. 

As no perſon can be arreſted, unleſs the plaintiff 
or ſome perſon for. him who knows the fact, make 
an affidavit of the debt as due to the plaintiff, which 
cannot now be for a leſs ſum than 10/. and in cafe a 
defendant” be arreſted by any other writ than a' pro- 
ceſs; that is, if he be arreſted by original, the p gn 
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CHAPTER I. 


Preliminary Obſervations. 


E firſt - thing which a defendant ought to 
do when he is arreſted, : is to examine the 
* * of the writ, which always appears by the 
ſheriff's warrant to the officer; the nk this is, 
that he may diſtinctly know what time he has to put 
in bail above, for if this be neglected, the bail ; way 
low, i. e. the perſons: ſecurity-to:the ſheriff will be- 
come fed; when the -plaintiff may take an Mu- 
ment from the ſheriff of the Bail bond, and bring ac- 
tions as well againſt the bail as the principal, de- 
claring on the penalty, though if ſuch a misfortune 
happen, the court will moſtly relieve the bail and 
principal too 7 motion, upon condition. of their 
utting in and perfecting bail within a given time; 
— this of 3 always on payment of coſts, and 
therefore neceſſarily attended with an expence er. 
-would often 80 a great "py in A diltarg 
the debt. 


PAR TICULA R EXAMPL E. 


* f putting in ue (a6) ; 


This is done by two ſubſtantial houſe-keepers, 
ntly with the defendant as principal, .executing a 
joind to the ſheriff, conditioned to pay the debt and 
colts jointly or . if the rw do not put 
in bail above. 5 


(16) The attorney muſt take a warrant to defend,: the ſame as 
Jn/the aftion not bailable, | B 
2. Bail 


76 AR R E.s F. "HIS 
tiff will be liable to pay the additional coſts out of 
his own pocket, unleſs, the debt amount to 501. for 
which reaſon original writs (55) are ſeldom ſued out 
for a leſs ſum. : & Fre 
The /atitat always ſuppoſes that a bill of Midale- 
ſex has been before ſued out, and that the defendant 

has left one county, and latitat © lurks and” wan- 
ders“ in another, i. e. that of the ſheriff to whom the 

© - fatitat is directe. mn * 

The latitat therefore is the proper writ to iſſue, 

when the defendant's reſidence is at in Middleſex. 

Me ſhall now proceed to our particular example 
of an arreſt by /atitat in the K.. B. ſuppoſing the 
cauſe of action to be. the ſame as in our action not bail 
able; and for perfpicuity fake we ſhall alſo uſe the 
terms plaintiff and defendant inſtead of names. 


\ PARTICULAR EXAMPLE. 


Nat 8. Afidavil. Wavy 


The plaintiff of Bond Street, in the liberty of Weſ- 
minſter, in the county of Middleſex, watch-maker, 
maketh oath and faith, that the defendant is juſtly 
indebted to him, this deponent, in the ſum of thirty 
pounds, five ſhillings, for the work and labour (56) 
of this deponent done and performed for the faid 
defendant, and for materials found in the id work. 


. (55) See Original; in the Alphabetical Chapter. 
(56) If the cauſe of action be any other than for ſomething 
of the nature of a debt, then defendant cannot be held to 
bail, except by a Judge's order, to obtain which an affidavit muſt 
be firſt made; as in an action of aſſault for inſtance, that the de- 
fendant committed a certain aſſault upon the plaintiff, and de- 
ſcribing the wounds with the effects already ſprung, or likely to 
Fring therefrom. Nele 


a This 


. BAIL ABOVE. 
8 Bail above. 


rſons who become bail above, 
e ſame as were bail below; bu 
17) they are differently conſidered, be- 
cauſe the obligation is different, the one being to the 
ſheriff and the other to the plaintiff, and this bail to 
the plaintiff muſt either pay the debt, if a verdict 
go againſt the defendant, or deliver up bis body that it 
in execution; nor are theſe bail 
below proceeded againſt the ſame as the _ CLANS 


but by n wits 


tif they be be 


the Bis 


may be charged 


3. When to be put a, Defendant being eu in 
London or Middleſex. | 


Cn "li days after = re- 
according to our example 
would have been required on the Friday (the days 
being excluſive) as on the Saturday, anaſſignment 
might have been taken of the bail-bond. 


Bail above muſt 
turn of the writ, whi 


The defendant has till _ — after the ads ir 

pts" 27 95 pd en eee 8 
* | 
ROLLS . — excepie gun, bat i C. P. 


(18) Fee bail poſt 
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Fialuiſ 
This i is written on a treble a ſtam r, 
and then ſworn before. che proper officer. 8 


2. e 


Ten the writ is | at the ſfationers and the 
bblanks filed — is afterwards. with the war- 
rant to proſecute and gr ecipe, taken to the K. B. 
ofice.to, be ſigned ;, but the latitat muſt be ſealed as 

eee, 


* Latitar. 0 


e hs Third, by the Grace of God, of Ghar 
Britain, France and Ireland, Kin defender of the 
faith,.and-ſo forth. To che ſheriff of, London greet- 
ing. Whereas we lately commanded our ſheriff of 
Midalgſer that he ſhould take the defendant, and 
Richard Roe, (57) if they might be found in his 
bailiwick, and ſafely keep them, ſo that he might 


have their bodies before us at lerer, at a cer- 


[And alſo to a bill of the ſaid plaintiff, to be ex- 
hibited againſt the (aid defendant for 664. 104. u 
. —— than day 

and our at: ; 
returned to us, that the ſaid defendant and Nich 
were not found in his bailiwick ; whereupon on be- 
half of the aforeſaid. it is ſufficiemly teſti- 
fied in our court before us, that the ſaid defendant. 
and Richard do lurk and ſecrete themſelves. in your 


(59) Id ap Hehe geen ne belle, Be 
. ural number. 
| Rs county: 


BATK ABOVB | * 
Dae | 
4 aue nin Landon or Mili: | 
TY 7 4 RN | 
The defendant has' ſix- days aſt hy en of” 
tho-writ. 


I C. 5. 
He les cight days aer the appearance- day... 


5. u, Mamer of putting in Bil above. 


This is no other than by buying a ſpecial bail 
piece at the ſtationer's, and filling up the; blanks in 
it; and that no miſtake. ſhould happen, it ia always 
ſafeſt to an abſtra& of the-writ, which may be 
had at the office where it was ſigned, or at the 
ſheriff's office. The defendant's attorney takes the 
bail and bail-piece to a judge's chambers, whoſe 

clerk takes the recogniſance. | 
In QP. the attorney alſo takes the acer witk 
him, in h U 
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; county; therefore we command you. that you take 
| , if they be found in your bailiwick, and ſafely © 
kecp hem, them, ſo that you have their bodies before us, 
eftminfter, on Monday next after the morrow of 
of fot 500 to anſwer the ſaid plaintiff of the plea 
and bill aforeſaid; and have you then there this * 
__ witneſs Lloyd, Lord Kenyon, ( 59) at Weſtminſter, this 

(any day before the writ ſued out, but in C. P. it 
muſt be. on ſome day in term, and fifteen days be- 
fore the return) in the thirty-ſecond year of our 


8 
Stormont and Map. 


Plaintiff's na name and P 
refidence, and day of the „ 8108 
month when the writ is ſued ee e 
out. Oath for 301. 55. . 472 


Praripe for the Office. 


e e Nh. 
Ca. for 661. 106. upon promiſes, returnable on 
Monday next after the Morrow of all Souls, tie 


November 1, 1791. 
Oath for 3ol. 55s. . — Attorney. 


| ' 
8) Now ſappoſe tis infled of bein a latitat in K. B. had 
in C. P. the return in of being on 
ene which laſt year was the 7 
of November, the 1ft. day of Michaelmas term; it men,, have 
morrow of All Soul: itſelf, which is the Eoin day be- 
fo 6. the firſt of the four days marked in the al- 


r 
— Llyd 1 aber * Ts 
(60) W. eee. 
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1 ˙¹1 . ˙²¾R—. _- - 


Donau 
© Special Bail-Piace, according is our Example, | 


. F rr 


— 


—_—_— 
: 
* 


; Michaelmas Term, in the Thirty-ſecond Year | 
of the Reign of King George the Third. | 


| 5h | mls: Stormont and Way, 

| AGidleſex,, to wit.] The defendant is de- 
livered to bail on a Cepi Corpus (19) 

| | ö to | Wie; 

| One bail's name, where he lives and his 
calling | 8 op 
| and 1 
The other bail's name, where he lives and 
his calling. | 


—>—” 


| 


At the ſuit of 
The Plaintiff. 


— Attorney, 
Sworn to 300. 55. 


* 


Bail being thus put in, plaintiff's attorney muſt 
have notice given him of the time when, with the 
names and deſcriptions of the bail, and at what 
Judge's chambers their recognizance was taken; and 
if they be the ſame as were bail to the ſheriff, it 
ſhould be mentioned. | | ; 
The reaſon of this notice is, that if the plaintiff 
ſhould not be ſatisfied with the bails' reſponſibility, 


he may except againſt them. 


(19) The ſheriff's return that he has taken the body, 
G X 
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 "Plaintif. 
Thus the writ being completely ſued out, it is 
taken to the ſheriff's office, where the plaintiff's at- 


torney gets a warrant on it, directed to one or more 
bailiffs to eb the n 


a 


Of the Alias and Pluries. 


If the defendant cannot be taken on the firſt writ, 
before or on the return thereof, the plaintiff muſt 


be at the expenſe of ſuing out an alias or ſecond 


writ; and if before; or on the return of that, he can- 
not be taken, he muſt then be at the expenſe of ſuing 
out a third writ, called a pluries ; ; and if he cannot 
take defendant on that, before or on the day of the 
return day, then he muſt be at the expenſe of an- 
other pluries, and ſo on from * to . till hne 
can take him. 


See Defendant, Chapter I. 
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Plaintif.. 
CHAPTER I. 
Of EXCEPTION againft the BAIL. 
Preliminary Obſervations. 


HIS muſt be taken within twenty days 

after notice of putting in bail, in the bail- 
book, at the judge's chambers, if in K. B.; but 
in C. P. in — Alacer' s, and notice of ſuch ex- 
ception being given, the defendant's attorney in 
writing, defendant's bail muſt then juſtify. 


Note. When defendant has put in aud juffified bail above, 
thoſe who were bail below become quite exonerated. In country 
cauſes, bail is put in before a commiſſioner, who tranſmits the 
bail-pjece to town, that it may be allowed by a judge of the 
court, and this done, the agent in town mult file it; but the 


. run till after the bail- 
piece be filed. 


See Defendant, Chapter II. 


JUSTIFYING BAIL. 83 
CHAPTER HL 
- Of FUSTIFYING BAIL. 
Preliminary Obſervations. 

F the notice of exception be given in term, 
either the ſame bail or others muſt juſtify in 
urdays after; if not the ſame, the other bail are 
called added, and of which notice muſt be given 


to the plaintiff's attorney, mentioning who the bail 
to be added are. (20) | TL 

If the ſame bail juſtify, only one day's notice is 
neceſſary ; but if others are to be added, then two 
days mult be given; however, let us proceed in our 


Particular Example. ry 
Firſt, giving notice of the old bail juſtifying, 


ATA” Plaintiff againſt Defendant, 
In the King's Bench. | 
Take notice that the bail already put in this 
cauſe, and of whom you have had notice, will on 
(day of the week) next, juſtify themſelves in open 
court as good bail, for the defeadant; dated this 
(day of the month) 1791. 
Yours, Sc. 


| Attorney for the defendant, 
To Mr. Attorney for the plaintiff. 


Note. An affidavit of the ſervice of this notice muſt be made, 
and annexed to the counſel's brief. | | 


(20) Their names may be put on the bail-piece, the morning 
of juſtification in the treaſury, but the bail-piece in either caſe 
ſhould be got of the proper officer the evening before. 
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3% JUSTIFYING BAIL 


Defendant. 


2. The morning of juſtification being come, the 
defendant's attorney gives brief to counſel, with in- 
ſtructions © to move to juſtify.” (21) 

And upon the bail being ſworn, he aſks them 
whether they be worth double the ſum they offer 
themſelves as a fecurity for, when all their debts are 


paid; upon which the counſel for the plaintiff uſually 


croſs examines them as to this point, in which if 
they do not 8 they are received as good 
bail, otherwiſe the court reject them. fs 


3. Rule for Allowance of Bail. 


This is got at the office of the clerk of the rules 
the ſame evening, and a copy thereof is ſerved upon 
the plaintiff's attorney, 5 5. 


(21) Sometimes the plaintiff's attorney will conſent for the 
bail to juſtify at the judge's chambers, for which conſent he has 


half a guinea, 


__ YDECLARATION;:;; - & 
Plaintiff. 


CHAPTER III. 
Of the DECLARATION. 


HIS is in all reſpects the /ame as in the 
action not bailable, and as in that, our de- 
fendant defended the ſuit; in this, we ſhall let him 
ſuffer judgment to go by default, permitting the 
plaintiff to recover his damages upon inquiry before 
the ſheriff, | 15 | | 


CHAPTER IV. 
Of FUDGMENT by DEFAULT. 
Preliminary Obſervations. 


HIS is alſo called interlocutory judgment, 

in oppoſition to final, 1 
But ſometimes judgment by default is final in the 
| firſt . inſtance, which is always the caſe where the 
action is in debt, or covenant, brought for ſome 
ſum certain; as for inſtance, to recover a ſum of 
money due upon a bond, or rent upon a leaſe, which 
is different to a tradeſman's bill or the like; becauſe 
in the former caſe the jury have only to try whether 
the deed in queſtion were executed by the de- 
fendant; but in the latter, they have not only to 
enquire if the work were done, or the goods deliver- 
ed, but they have alſo to aſſeſs the value of ſuch 
work or goods; therefore, all that a defendant ad- 
mits by ſuffering a judgment by default, is an in- 


definite ſum for work and labour, goods fold and. 


delivered, Sc. but the value thereof muſt be yet 
G 4 proved 


33 JUDGMENT BY DEFAULT. 
to a jury in a court, wherein the ſheriff or 
is deputy fits as judge. (61) 


Note. Upon inquiry, any damages however ſmall, always 


* 


PARTICULAR EXAMPLE. 
1. Rule to plead. (62) 


This may be given any time in term, -or within 
four days after, even before the time for pleading is 
expired ; therefore, inſtead of ſuppoſing defendant 
to have pleaded as in our firſt example, we ſhall 
give a rule to plead, for which a note is made on a 


ſlip of paper, thus, | 
[Plaintiff againſt. Defendant. ] - Rule to plead. 
rith November, 1791. | Plaintiff's Attorney. 


This being taken to the office of the clerk of the 
rules, he enters it in his book, and it expires in four 
days, including the day on which it is given, and 
Sunday counts; (63) therefore, judgment may be 


(61) Though ſometimes writs of inquiry are executed before 
the chicf-juitice at ai prize, or judge at the aſſiaes; but leave 
for this muſt always be obtained by motion in court, ſo that un- 
leſs the nature of the caſe be of that kind, that the ſheriff might 
not be thought competent to determine ir, the court will refuſe 
the application. 

(62) Whenever either party neglects to proceed as faſt as the 
rules of the court permit, his adverſary may force him by rules, 
and * on to judgment by default or nen proſe, as the caſe 
may . ; ' \ 


'. (63) Unleſs it be the firſt or 146 day, the like of any other 
holiday on which the court does not 1 


ſigned 


JUDGMENT BY DEFAULT. 39 
Plaintiff, 
ſigned the day after; but before this can be done, 
there muſt alſo be made, 


2, A Demand of Plea, (64) thus, 


Plaintiff againſt Defendant.] The tiff 
mands a plea 1 in this cauſe, n 


Yours, Se. 


2 Plaintiff's attorney. 
To Mr. Deſendant's attorney. 


But this however may be delivered to defendant's 
attorney, before the expiration of rule to plead ; but 
if neglected, judgment by aut may be ſet aſide 
on motion. (65) 


3. Of ſearching for the Plea. 


In caſe no plea be delivered, notwithſtanding the 
rule and demand as above, then before judgment 


is ſigned, 
In B. R. 


Search at the clerk of the judgments' office, and 
if no plea be found there, then fee if a ſpecial plea 
be not filed with the clerk of the Papers. 


C. P. 
Search at the prothonotary s. 


(64) If time for pleading be expired, Ann has only till 
the next afternoon after the day of demand, 


(65) Though in actions not bailable, where the defendant 


permits the plaintiff to appear for him according to the ſtatute, 
and — Þ ale“ in the office ; zo ſuch demand is ne- 


ceſſary. 
4. Of 
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90 JUDGMENT BY DEFAULT: 
18 Plaintiff. 


4. Of the Manner of ſigning it. 


Interlocutory judgment is ſigned not only on 
parchment, but as well on paper; the former is a 
roll, got at the King's Bench office for that court, 
and at the prothonotary's for C. P. 

On this roll, warrants of attorney for the plaintiff 
and defendant muſt be entered, and a memorandum 
of the term in which the declaration was delivered 
or filed. But upon the paper, which. is a treble- 
penny ſtamped one, the memorandum only need be 
entered. | 

This is however if the judgment be interlocutory, 
As ſhould it be final, 7. e. ſhould no writ of inquiry 
be neceflary, inſtead of a treble-penny, the ſtamp 
is half-a-crown. Let us however continue our ex- 
ample, in which the action Song in aſſumpſit, the 
judgment is interlocutory of courſe. 


5. . Parchment Roll. (66) | 


of the term of Saint Michael, 32d. of George 
the Third, witneſs Lloyd, Lord Kenyon. 


Landen.] The plaintiff puts in his place his at- 
torney againſt the defendant, in a plea of treſpaſs on 


the caſe. (67) 


[ London, ſſ.] The ſaid defendant puts in his place 
his attorney, at the ſuit of the ſaid plaintiff in the 
plea aforeſaid, (68) | | 


(66) This which is called the Judgment Roll, is analogous 
to the Iſſue Roll. P. 32, 


(67) The nature of the action ſhould always be expreſſed, 


(68) in C. P. warrants. of attorney are made out on a piece 
of parchment unſtamped, and filed with the f. clk of the war- 


Tauts. 
¶ London, 


JUDGMENT; ROLL. 91 
, Plaintiff. 7 

[ London, to wit.] Be it remembered, that on 
Monday next after the Morrow of all Sculs, in this 


ſame term, before our lord the king, at Veſtminſter, 
comes the plaintiff by his attorney, and brings into 


the court of our ſaid lord the king, before the king 


himſelf, now here, his certain bill againſt the de- 
fendant being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the now king, before the 
king himſelf. of a plea of treſpaſs on the caſe, and 
there are pledges for the proſecution, to wit, John 
Doe and Richard Roe; which ſaid bill follows in theſe 
words, to wit, the plaintiff complains of the de- 
fendant being in the cuſtody of the marſhal of the 
Marſhalſea of our lord the now king, &c. 

And the ſaid defendant by his attorney comes and 
defends the force and injury, when, &c. and ſays 
nothing in bar or precluſion of the ſaid action of the 
ſaid plaintiff, whereby the faid plaintiff remains 


therein undefended againſt the ſaid defendant, for 


which the ſaid plaintiff ought to recover againſt the 
ſaid defendant his damages by occaſion of the pre- 
miſes, but becauſe it is unknown to the court of our 
faid lord the king now here, what damages the ſaid 
plaintiff hath fuſkained, by reaſon of the premiſes 
aforeſaid. It is therefore commanded to the ſhe- 
riffs, that by the oath of twelve good and lawful 
men of their bailiwick, they diligently enquire what 
damages the ſaid plaintiff hath ſuſtained, as well by 
the means aforeſaid, as for his coſts and charges by 
him about his ſvit in this behalf expended; and that 
he ſend the inquiſition, which he ſhall thereupon 
take, to our lord the king, at Veſtminſter, on | 
next after under their ſeal, 
and the ſeals of thoſe by whoſe oaths he ſhall take 
the ſaid inquiſition, together with the writ of our 
ſaid lord the king to him thereupon directed, the 
ſame day is given to the ſaid plaintiff at the ſame 
* | place ; 
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92 JUDGMENT ROLL. 

Plaintiff. 
place; at which day before our lord the king, at 
1 came che ſaid plaintiff 92 his d at- 
torney. 


48 2 | 6. The Judgment Paper. 
On this enter only the memorandum Puts (690 


7. Of getting the Above figned. | 


Both the roll and judgment paper are then taken 
GT hangs e for him _ Ve 


8, of the Writ of Inquiry. 


Of * execution of this, the defendant or ** at- 
torney, as the caſe may be, muſt have eight days 
notice if the defendant's reſidence be within forty 
miles of Landon, and the venue laid in Landon or 
Middleſex; but if the venue be laid in the country, 
then ten days notice. 

And whether the venue be in Middleſex or not, 
provided the reſidence of the defendant be above 
that diſtance, he muſt then have fourteen days | 
notice. (70) | 

And when no proceedings have been had for four 
terms, a whole term's notice is necellary, (71) . 


(6g) But the . at lengeh.thould be entered after- 
wards notwithſtanding. 

(70) Theſe days are all reckoned excluſive of the day of de- 
livery of ſuch notice, yet though the writ be executed on the 
return day, it is notwithſtanding good. Lord Raym. 1449. 


(71) I believe where no proceedings have been bad for four 
terms, in all caſes of time whatever, a term is. allowed; but 
there may be caſes wherein it is neceſſary to take out a ſummons. 
to obtain it, 


INQUIRY. 2 


Plaintiff, 
Particular Example. 


Notice. (72) 


Take notice that a writ of inquiry of damage, in 
this cauſe, will be executed on day of the week and 
month when, between the hours of ten and twelve 
in the forenoon of the ſame day, at the Guildball of 
the city of London, dated the 15th day of February, 
1791, | 

Your's, Ce. 


Plaintiff's Attorney. 
To Mr. Defendant's attorney. 


Form of the Writ. (73) 


George the Third, by the grace of God, of Great 
Britain, France and Ireland, king, defender of the 


faith, Sc. to the ſheriffs of London greeting, Where-, 
as the plaintiff lately in our court before us at Veſt- 
minſter, by bill, without our writ impleaded the de- 
fendant, being in the cuſtody of the marſhal of the 
Marſbalſea of our lord the now king, before the 
king himſelf; for that whereas (here the declaration 


is ſet forth verbatim) and ſuch proceedings were 


thereupon had in our ſaid court before us, chat the 
2) This may becher the ſame as notice of trial, 


to which it is analogous, and if the writ be not executed accord- 


tiff for his neglect in like manner, as for not going to trial agree - 
able to his own propoſal. rity 
(73) This writ, is to the ſheriff on inquiry, what the record is 


to the judge on trial; it is engroſſed on a 27. 6d. ſtamped 


parchment, and the return of it is guided-in both courts as in 
$5 | 


ing to notice not countermanded, coſts muſt be paid by the plain 
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94  _ INQUIRY. | 
855 Plaintif.. 
faid plaintiff ought to recover his damages by means 
of the premiſes ; but. becauſe it is unknown to our 
court before us, what damages the ſaid plaintiff hath 
ſuſtained by means of the premiſes, and for his coſts 
and charges by him about his ſuit in this behalf ex- 
pended, make appear to us at Weſtminſter, on (74) 
next after, the inquiſition which you 
thereupon take under your ſeal, and the ſeals of 
thoſe by whoſe: oath you ſhall take that inquifition 
and have then there this writ, Witneſs Z/oyd, Lord 
Kenyon, at Weſtminſter, the day of 
in the 32d. year of our reign. - 


. Stormont and Way. (75) 
9. Execution f Inquiry. 


The plaintiff upon inquiry, may ſtate his caſe to 
the jury, the ſame as on trial, and in like manner 
ſubpœna and examine witneſſes. 

So in the ſame manner may the defendant defend 
himſelf, but all he can either ſay by his counſel, or 
prove by his witneſſes, can do no more than miti- 
gate the damages, the cauſe of action for want of a 
plea ORC; admitted, As to 0 


Particular Example. 


We ſhall ſuppoſe that the plaintiff obtained a ver- 
an for. his whole debt a0 56. by the lame evi- 


60 The return may be the day on which-i inquiry is 8 
or on any day after in the King's Bench; bat i in the C. F. it can- 
not be till the firſt fixed return after. 

(75) The writ- being thus made out, muſt be let at * | 
ſheriff 's office two days before it is intended to be executed, and 
after the execution ob it, the plaintiff 's attorney fetches it from 
thence again, having the ſheriff's return thereto. 

dence 


INQUIRY. 95 


. Plaintiff. | 
dence as on trial. And that he afterwards taxed his 
* coſts, and ne or the return. of the writ (76) gave a 


fimilar rule or e as after verdict in court. 


10. " Continuance on 7A Roll. 


The proceedings upon the roll ought to be now 
continued and made complete, therefore we ſhall 
continue our, 


Particular Example. 


Firſt, 150 the declaration nd interlocutory 
judgment to be as above entered on the roll at full 
length, for. which reaſon on a new line let us enter 
the return of the inquiſition. 

And the ſheriffs to wit, Eſq; 

and Eſq; ſheriffs of the ſaid city, 
returned a certain inquiſition indented, taken before 
them at the Guilaball, in the city of London, in the 
pariſh of Saint Lawrence, Jury, in the ward of Cheap, 
in the ſame city, on the day of 


in the 32d. year of the reign of our ſovereign lord 


the now king, by the oath of twelve honeſt and 
lawful men of their bailiwick, by which it is found 
that the ſaid plaintiff hath ſuſtained damages, by oc- 
caſion of the premiſes over and above his coſts and 
charges to 30/. 55. and for thoſe coſts and charges 
to 1. 95. 4d. (77) 

[ Judgment. Therefore it is conſidered that the 
faid plaintiff recover againſt the ſaid defendant his 


(76) The return of the writ of inquiry in judgment by de- 
fault, i is analogous to the return of the venue, when the record 


is made up for trial. 
(77) This is fimilar to the forty ſhilling creaſe coſts on 


verdict. 
damages 
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96 01.1. 
| Plain 
damages aforeſaid, by the ſaid inquiſition above 
found, and alſo 141. (78) for. his ſaid coſts and 
charges by the court X our ſaid lord the king now 
here, adjudged of increaſe to the ſaid plaintiff by his 
aſſent, which damages in the whole amount to 457. 
145; 4d. and the plaintiff in mercy, c. 


Note, But if the declaration be of one term, and interlocu- 
| tory judgment of another, there muſt be an imparlance entered 
on the roll, to continue the pleadings qver 'from the delivery of 
the declaration to the ſigning; and this like all other final judg- 
ments is ſigned by the maſter on the taxation of coſts. 


Therefore as to ſuing out execution, (79) it is 
the ſame as in other caſes. See p. 53. 
8) The uſual cofts on inquiry being from about 120. 

* wh . on inquiry being ou 124, to 167. 

» 2) And — — the ſame four — are — 

2 OT irregular, as to more for a new | 


(97 ) 


8 0 IV. 
E RR O R. (80 
Preliminary Obſervations. 


Suit commenced in a court of error, is a 
A proviſional ſuperceſſion of execution, in ſome 
other court wherein a judgment has been before ob- 
tained. But error is not brought upon matter of 
fat, that remains as it was decided in the court 
below, it 1s matter of record or point of law only, 
upon which error can be heard and eſtabliſhed. 
When proceedings in K. B. are commenced by 
common proceſs, or bailable proceſs, not original, 
the writ of error is brought in the Exchequer Cham- 
ber, and from thence may be carried to the Houſe 
of Lords. | | 

But if the proceedings be begun by original, then 
it muſt be brought in the Houſe of Lords in the 
firſt inſtance, 

And when the firſt action is in C. P. then the writ 
of error muſt be brought in the King's Bench. | 

Suits in error were no doubt originally eſtabliſhed 
with an extremely good deſign; but hke many more 
of our laws, aroſe from a weak judgment, ſhallow 
ſpeculation, or the ignorance of the times which 
gave birth to them; though to be ſure in theory, 
being the right of appeal, they appear exceedingly 
proper; but I am ſorry to ſay, that in practice they 


(80) A writ of error brought and proſecuted, will keep of 
execution for four terms. Ir is very common to let judgment go 
by default, and then bring a writ of error, becauſe (except in a 
few caſes) bail need not be given; but when a verdict is obtain- 
ed in court, 1. e. after iſſue joined, it is otherwiſe. 
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are generally perverted to the worſt of purpoſes, for 
what can- be worſe than for a litigious perſon to have 
an opportunity of harraſſing his adverſary, or in 
other words, for a worthleſs debtor to injure his 
honeſt creditor, nay in the end perhaps ruin him- 
ſelf. Clear therefore it is, according to practice and 
experience, which are the only proper ſtandards 
whereby to decide every thing, where one good 
effect reſults from writs of error, we may fairly ſay, 
at leaſt fifty bad ones do, being the laſt reſource of 
quibble and chicanery. About facts, it is no won- 
der there ſhould be ſo many diſputes, but la ſhould 
be plain and indiſputable, and where upon ſuch 
ground it is neceſſary to appeal, the proceeding 
ſhould be as ſimple as poſſible, and the expenſe 
quite trifling. | | 

Error is after verdi&, what demurrer is before ; 
it is therefore of two kinds, general and ſpecial, the 
latter aſſigning a cauſe why it is brought, but the 
former ſhewing no cauſe at all. 

The limitation of action is any time within twen- 
ty years, (81) but this is provided execution have 
not iſſued in the court below, to prevent which it is 
therefore prudent to ſue out the wiit as ſoon as 
poſſible, after the original cauſe is known to be 
loſt. (82) 

The plaintiff in error muſt give bail in al} caſes 
after verdift; and in actions of debt upon bond, (83) 
although judgment go by default. 

But if judgment de Bonis teſtatoris be given againſt 
an executor or adminiſtrator, he. is neither liable to 
put in bail, nor pay coſts; but it is otherwiſe if the 


(81) ro&@ 17. 3814. 


(82) Proceedings in the original action are not ſtayed till the 
ſervice of the allowance of the writ of error. ( 


(33) For the payment of ſpecific ſums. 2 
I | judgment. 
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2; id be de bonis proprits. 1 Lev. 245. 1 Sid: 
8. 
» As to the time of putting in bail, it is within four 
days after the delivery of the writ to the clerk of the 
errors, who 1s the proper officer to attend you with 
the bail to the judge's chambers. 
Nothing further reſpecting bail need be obſerved, + 
for as to the manner of exception (84) and juſtify- 
ing, it is the ſame as in other caſes. _ 

We ſhall therefore proceed with our particular 
example, (85) as though judgment had gone by de- 


(84) But the rule for better bail is got of the clerk of the 
errors, who marks the bail-piece after juſtification. 


(85) But we ſhall not carry our cauſe in error further than the 
Exchequer Chamber, that being completely ſufficient ro tire the 
generality of ſuitors, though ſome there are who go to the Houſe 
ot Lords notwithſtanding ; if therefore any of my readers ſhould 
be of that litigious turn, or that zheir caſe really require fur- 
ther appeal; though a particular example might have appeared 
ſuperfluous, I have nevertheleſs added an abftra? of the pro 
ceeding in error in pa. liament. | 

Tae writ is obtained of the curfitor, and made returnable im- 
mediately when parliament is ſiting ; but if in vacation, at the 
next parliament. The clerk of the errors in the K. B. makes 
out the allowance, a copy of which is ſerved on your adverſary. 
Bail is alſo (if required) put in with the clerk of the errors. 
'The record muſt be carried up by the chief juſtice to be ex- 
amined. When the tranſcript is carried up, defendant muſt 
et a peer to move for plaintiff to aſſign errors; the time allowed 
is commonly eight days, and if neglected the clerk of the par- 
liament iſſues a nen pros. If a plea of diminution be put in, the 
certiorari muſt be returned within ten days after. When errors 
are aſſigned, then the plaintiff muſt get a peer to move, for 
defendant to appear and argue them.“ And iflue being joined, 
a peer moves for © a day to hear errors.“ At this time both 
parties attend, and their counſel are called to the bar, but they 
are reſtricted to two on each fide. The judgment then whatever 
it be, is at laſt entered of record by the tranſcript being ſent 
back to K. B. 


Nete. A writ of error abates by a diſſel. tion, but not by a pro- 
rozation. | 
H 2 fault 


| 
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fault upon the arreſt; and the judgment in the court 


below, being affirmed by the court above, we ſhall 
then ſhew the proceedings againft the bail in the 
original action, ſuppoſing the principal to run away, 
a caſe which often happens; this being one of the 
many bad uſes to which writs of error are applied, 
merely to give the loſing party time to arrange his 
affairs, that he may make off with as little preju- 
dice as poſlible to himſelf; though no matter with 
how much to other perſons, whether to his bail, to 
whom he owes his proviſional liberty, or to his cre- 
ditor to whom perhaps he is indebted in the greateſt 
obligations. If any part of cur law be erroneous at 
all, that reſpecting error is ſo in the higheſt de- 
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CHAPTER I. 
PARTICULAR EXAMPLE. 
I. Of the Rule to tranſcribe. 


UT firſt the defendant's attorney muſt ſearch 

to ſee when the writ of error is returnable, 
and if in the ſame term in which the allowance is 
made, he proceeds by getting a rule at the office of 
the clerk of the errors, for the plaintiff in error to 
tranſcribe. Of this he then makes a copy, and 
ſerves it on his adverſary. (22) 

Next he makes a copy of all the proceedings, or 
which 1s the better way, he leaves the iſſue roll, being 
= complete, with the clerk of the errors, who 
from this makes the tranſcript (23) of the proceed- 
ings in the court below. 

When the clerk of the errors has made the tran- 
ſcripr, he delivers it either to the attorney for the 
defendant in error, or to the proper officer, in order 
that it may be examined in the treaſury at West- 
minſter. | 

The tranſcript being at length complete, the 
Clerk of the errors of the court below, delivers it 
over to the clerk of the errors of the court above. 


(24) 


(22) This rule expires in eight days after ſervice. 


(23) Which muſt be paid for by the plaintiff in error, and 
that before the rule expires if inſiſted on, for the time therein is 
to accommocate the officer, not the plaintiff, 


(24) From this time the proceedings are wholly removed 
from the court below, till the ſuit in error be finally decided. 


2. Rule 
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CHAPTER I. 
PARTICULAR EXAMP L E. (86) 


1. The Pracipe. 


London.] Writ of error for the defendant (in 
the original action) at the ſuit of the plaintiff on a 
judgment in caſe, given in the King's Bench by bill 


returnable. 
| — Attorney. 


The above is taken to the curſitor of the county 
in which the venue was laid, who makes out the 
writ by the time that the attorney requires him, 
which muſt depend upon the time, in which his 
client is liable to be taken in execution. This 
time is always the ſhorteſt, when the action is tried 
ſome ſitting in term, and not the ſittings after, 
which renders it neceſſary in ſome caſes where ſuc- 
ceſs is doubted, even to beſpeak che writ of error 


before trial. 


Note. The teſte of the writ is the day the pracipe is left 
with the curſitor, but the return muſt not be till after final 


judgment. 
. Of ins Allowance. 


As ſoon as the attorney can get the writ from the 
curſitor, he takes it to the clerk of the errors, who 
gives him à note of the allowance of it; the attorney 


(86) We have put our example on the defendant fide, be- 
eauſe in it, the plaintiff in error was deſendant in the in | 


action, 
H 4 | then 
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2. Rule to alledge Diminution. (25) 


This rule requires the plaintiff in error to ſhew 
wherein the proceedings in the original action were 
deficient in point of number, and which of courſe not 
being given till afrer the return of the writ and 
tranſcript brought in, brings us over to the ſecond 
term. | 
Olf this rule a copy is then ſerved on the attorney 

for the plaintiff in error, who muſt then call at the 
office of .the clerk of the errors, and pay the ſum 
dernanded; as in caſe he fail therein, the clerk of 
the errors himſelf may ſign a non pros, and thus will 
end the writ of error. | 
But the ſum demanded being paid by plaintiff in 
error, the next ſtep taken by defendant in error, is 
to give the plaintiff, a | | | 


3. Rule to aſſign Errors. 


This differs from the rule to alledge diminution, 
in as much as that is for the plaintiff to ſhew if the 
original action were deficient in the number of its 
parts; but in that reſpect the plaintiff in error having 
found no fault, this rule requires him to ſhew, what 
(if any thing) was amiſs in thoſe proceedings which 
actually were had? | 

This rule 1s got of the clerk of the errors in the 
court above, and is taken out the third term; a copy 
thereof muſt be ſerved on the plaintiff's attorney, 
who within eight days after muſt aſſign errors. 

Now as it has been already obſerved, that error 
is after verdict, what demurrer is before, the errors 
aſſigned may be either general or ſpecial; as there- 
fore our demurrer in Tongue againſt Souſe was ſpecial, 
we ſhall to vary the matter here, uſe errors general. 


(25) This is alſo an eight day rule. 
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then makes a copy of this and ſerves it on his ad- 
verſary, at the ſame time ſhewing him the original 
writ. 

And this is a ſuperſedeas of all proceedings in the 
original action, until the ſuit in error be finally de- 
termined. (87) 

The uſual time of ſerving the allawance, (88) is 
on the taxation of coſts; but it may be ſerved be- 
fore, notwithſtanding that its operation does not 
effe&tually commence, till judgment ſigned in the 
original action. 


(87) But if plaintiff in error delay any thing afterwards, be 
may be ſerved with a rule to do that which follows next after 
what he did laſt, arid if he fail, then d rede may be 
non · proſſed. 


(88) The allowance of a writ of error in the Wen wud of 
practice, is not ſerved till final judgment is actually ſigned, to 
which the words of the rule apply. The rule requires bail to be 
put in, within four days after the allowance; but there is no 
opportunity of doing this till judgment be ſigned in the court 
below. See Jagues v. Hixon, Turm Rep. 14. 


See Defendant, Chapter I. 
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CHATIER - UH, 
1. Joinder. 


A S to the joinder to the aſſignment of er- 
rors, (26) it is ſimilar to the joinder in de- 
murrer, therefore needs no example in detail, and 
concerning which no miſtake can ariſe, as being 
drawn by the clerk of the errors, to whom it is only 
neceſſary to give notice. bs 

This brings us over to the fourth term; when the 
clerk of the errors moves for a conſilium, ſets down 
the cauſe for argument, and moves for judgment 
againſt plaintiff in error. | 


2. Of the Taxation of Coſts. 


Judgment being obtained, the next thing is the 
taxation of the coſts in error, this is alſo done by the 
clerk of the errors, and four days after judgment 
execution may iſſue, 


1 


(26) But ſpecial, commonly called real errors, are much 
more ſerious, they muſt be drawn and figned by counſel, and 
then filed with the clerk of the errors, and, | 


1. Notice of Argument 
Muſt be given ten days before, to the clerk of the errors in 
the Exchequer Chamber, that the error aſſigned is to be argued 
(before the judges of the Common Pleas, and barons of the 
Excheguer). 


2. Copies of Proceedings. 


Eight copies of the proceedings muſt then be delivered to the 
judges, i. e. four by the plaintiff to the judges of the C. P. and 
the other four by defendant to the barons of Exchequer, and 
theſe muſt all be delivered four days before the hearing of the 


cauſe. 
3. Of 
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CHAPTER II. 


HE. plaintiff's attorney being ſerved with a 
| copy of the rule to alledge diminution mult - 
then call on the clerk of the errors, and pay the 
ſym thereby demanded, after which he is ar liberty 
to aſſign errors. Ht 


1. Afignment of General Errors. 


Afterwards to wit, on next, after 

comes the ſaid plaintiff in error by his at- 
torney, and ſays, That in the record and proceed- 
ings aforeſaid, and alſo in giving the judgment 
aforeſaid, there is manifeſt error in this, to wit, that 
the declaration aforeſaid, and the matters therein 
contained, are not ſufficient in law for the ſaid de- 
fendant 1n error, to have or maintain his aforeſaid 
action thereof, againſt the ſaid plaintiff in error. 
There is alſo error in this, to wit, that by the re- 
cord aforeſaid, it appears that the judgment afore- 
faid, in form aforeſaid, was given for the ſaid de- 
fendant in error, againſt the ſaid plaintiff in error. 
Whereas by the law of the land, the ſaid judgment 
ought to have been given for the ſaid plaintiff in 
error, againſt the ſaid defendant in error. And the 
ſaid plaintiff prays, that the judgment aforeſaid, for 
the errors aforeſaid, and other errors in the record 
and proceedings aforeſaid, may be reverſed, annull- 
ed, and altogether held for nothing, and that he 
may be reſtored to all things, which he hath loſt by 
occaſion of the ſaid judgment, c. 


See Defendant, Chapter II. 
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3. Of filing the Tranſcript. 


But before execution 1s returnable, the defendant 
in error ſhould apply to the clerk of the errors in the 
court above for the tranfeript, that he may file it 
with the clerk of the errors in the court below. 


Vote. "The principal difference between error from the K. R. 
to the Ex. heguer chamber, and that from C. P. to X. B. is, that 
in the latter, inſtead of the rules to alledge diminution and aſſign 
errors, & /cire facies quare e rei ntionem nas ues, which if return < 
ed, nibil, you then ſue out an alias; and on * nihil” being re- 
vexned to this, it amounts to ſame as A. fecito the firſt. There- 
fore you may then give a rule for judgment with the clerk of 
the rules. 9 $f 


1-3 


Conclufive Obſervations. 


of the plaintiff in the original action are 
generally from about 154. to 204. ſuppoſe we take 
the former and add that ſum to the 457. 14s. 4d. 
being the amount of the debt and coſts in the origi- 
nal action wherein judgment went by default, the 
whole ſum would then be 601. 145. 4d. after the 


parties had been à year and a half at law; for it is a 


rare matter that a judgment by default is obtained 
the firſt term, ſo that reckoning two terms in the 
court below, and four in the court above, they 
make juſt the above time. | 

But put the caſe of an iſſue being tried in the 
original action, and that being a year before a ver- 
dict therein was obtained, which is no uncommon 
but a very common caſe, and then a writ of error 
is brought afterwards. By this ſort of conduct, the 


creditor is two years kept out of his money, and at + 


the end of the time is out of pocket 304. (89) in the 
original action, and 20/4, in the ſuit in error, or 
perhaps 30 or 40 J. more if the proceedings be ſpe- 
cial. A man therefore may riſk 60, 70 or 801. to 
recover a debt which perhaps originally was not 
greater than forty ſhillings, for when you once get 
into law, you are obliged to go on, by your adver- 
. fary's compelling you by rules to proceed, which if 
you neglect, your action may be non-profled, and you 
muſt pay coſts to your debtor for having attempted to 
ſue him. A 

So that the uſe which can be made of writ of 
error is, that a rich man may harraſs his poor ad- 


(89) The longer the cauſe is in Feri. the heavier the coſts. 
| | verſary 


HEN general error is aſſigned, the ots 
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verſary till he has actually not a ſhilling left, and is 


conſequently obliged to drop his claim. 

That man therefore who can have the audacity to 
affert that the ſyſtem is right, by which a creditor 
riſks 30, 40, 50, 60 or 701. to recover forty ſhil- 
lings, muſt either be an abandoned miſcreant, who 
conceives laws were made to protect ſwindlers, and 
not to enable the honeſt creditor to recover his own; 
or he muſt be fit for Sr. Luke's, and conſequently 
can have no capacity to qualify his judgment on the 
ſubject. For moſt undoubtedly, if any thing con- 
tract or injure the credit of this commercial coun- 
try, or if any cauſe fill our jails with unfortunate 
and unhappy debtors, it 1s that, of the heavy expenſe 
attendant on the adminiſtration of juſtice ; for by it, 
both parties are rendered deſperate, mildneſs and 
humanity are baniſhed from their hearts, and thus 
they proceed from one thing to another, and from 
that other to a third, till laſtly conſtrained to end, 
they finiſh in their mutual perdition; two fathers 
perhaps periſhing in a jail, and two families reduced 
from comfort and happineſs, to indigence and 
want. | 

Thus ends our common action againſt the prin- 
cipal. We have only to demonſtrate the proceed- 
ings againſt the unhappy bail, in cafe their princi- 
pal abſcond, which we ſhall make the ſubject of the 
next book, treating it however as conciſely as 
poſſible. | 


n 


00 OO: V. 
CHAPTER I. 
PROCEEDINGS againſs BAIL above. (90) 
Preliminary Obſervations, 


HERE are two ways of proceeding againſt 
bail above, the one by an action on the recog- 
niſance, in which caſe the following ac etiam is ne- 
ceſſary to the proceſs, viz. 

« And alſo to a bill of the ſaid plaintiff, againſt 
te the ſaid defendants, in a plea of debt upon re- 
te cogniſance, according to the cuſtom of our court, 
* befire us to be exhibited.” (g1) 

The other mode is by © ſcire facias, which is by 
far the more uſual, and it is particularly ſo rendered; 
as proceed which way you will, you cannot hold the 
bail to bail, becauſe they have eight days in term to 
ſurrender their principal, © after the return of pro- 
ceſs againſt them; conſequently it would be unjuſt 
to arreſt them, for till choſe eight days be expired, 
they are by no means chargeable with the debt; 
for if in the courſe of that time they ſurrender the 
principal, (92) all proceedings againſt bem are at 
an end, 


(go) Bail below or to the ſheriff are —— againſt, by 
taking an aſſigument of the bail bond, which therefore not differ- 
ing from another action in debt upon bond, it needs no parti- 
cular example; however, the defendant's have the liberty either 
of pleading, er giving in evidence as the caſe may require any 
thing that ought to exonerate them from the penalty thereof. 

(91) For otherwiſe, neither the defendants or their attorney 
need accept the declaration. R. C. 15 G. II. | 


(gz) But of this the plaintiff's attorney ſhould have notice. 
| Nete. 
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Note. The venue muſt be always laid in Middleſex. Salk. 
564. 600. 65g. : 


But let us proceed by giving an example in ſcire 
facias, ſuppoſing that in our action to recover the 
amount of the gold repeater, &c. judgment had 
gone by default, and execution had been in the firſt 

lace delayed by writ error ; but that afterwards the 
judgment of the court below being affirmed in the 
court above, the defendant in the original action 
. diſappeared, and thereupon the principal being off, 
the plaintiff (93) was deſirous of fixing the bail. 


- 
- 


(93) In the original action. 


Note. See RULING the SHERIFF in the Al- 
phaberical Chapter. | 
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Particular Example. 
1. Ca. Sa. againſt tbe Principal. 


HE firſt ſtep taken is to ſue out a ca. ſa. 
againſt the defendant in the original action, 


which indeed is the laſt ſtep in that ſuit; but why 


it is placed fr/# in this, is obvious: for unleſs 
it appear to the court, that the principal is not to be 
found, it is impoſſible that judgment can be given 
againſt the bail. Reſpecting the mode, however, 
of ſuing out a ca. ſa. I need ſay nothing, as that has 
been deſcribed in our firſt example. 


2. Care Facias. 


This writ commands the bail to ſhew-cauſe-why 
the plaintiff ſnould not have execution againſt them 
for the default of their principal. (94) 


Note, The teſte of it, muſt not be earlier than the returs of 
Ca. Sa. againſt the principal, if by bi1/. And if by original, it 
muſt not be earlier than the guarto die poſt of the return of the 
ca. /a. | 73 


— EIS v 


(94) But before ſci. fa. iſſues, the bail- piece ſhould be got 
and filed with the ſigner of writs. 

And an entry made upon the roll of the recogniſance of bail, 
with a memorandum of the term the declaration is of, which 
mult be docketed and filed in the treaſury chamber, and a 
docket paper made out thus, 


Entries of plaintiff's attorney, Gentleman one, c. 
of the term of of Geo. HI. 


London, (or wherever the venue is laid) entry of a recog- 
niſance of bail (in the original action) between ga againſt 
defendant, and tail of the defendant in tlie original action. 
Rell oo. ; | 

But if any rolls have of that term been already carried in, 
«© the entry ſhould be the iurther entry of, &c. 


The 
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O the part of the defendant, nothing need be 
| obſerved but what may eaſily be collected 


from, the plaintiff*s pages, except as to 


What Defendants in Sci. Fa. may plead. 


This may be, that the principal died before the 
ca. ſa. was returnable, Roll Abr. 336. 

Or, That the plaintiff actually had another exe- 
cution againſt him, 

Or, That the principal had paid the money re- 
covered. 5 Ann. c. 16. /. 12. 

Or, That they had ſurrendered the principal, and 
in ſhort a variety of other matters; for any thing 
that would exonerate the per/on of the principal, will 
wholly exonerate the bail, not only as to their per- 
ſons, but as to their property as well. 


I 2 
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3. Form of the Sti. Fa. 


George, &c. To the ſneriff of Midaleſex greeting, 
Whereas the plaintiff lately in our court, before us 
at Heſtminfter, by bill without our writ, and by the 
judgment of the ſame court recovered againſt the 
prencipdal 454. 145. 4d. (95) for his damages which 
he ſuſtained as well by reaſon of the not performing 


certain 


promiſes and undertakings, made by the 


ſaid principal to the ſaid plaintiff as for his coſts and 
charges, by him about his ſuit in that behalf ex- 
pended, whereof the ſaid principal is convicted, as 
appears to us of record; and although judgment 
thereof is thereupon given, yet exernron of the da- 
mages aforeſaid, ſtill remains to be made to him 
the ſaid plaintiff, And wheteas the defendants of, 


Sc. lately (that is to ſay) in 
year of our reign, in our ſaid court, before 


term, in the 


us at Weſtminſter, came perſonally in their own pro- 
per perſons, and became pledges and bail, and each 
of them became pledge and bail for the faid prin- 


cipal, that if it ſhould happe 


n the ſaid principal 


ſhould be convicted at the ſuit of the faid plaintiff in 
the plea aforeſaid, then the ſaid defendants conſent- 
ed, and each of them conſented that all fuch da- 
mages (96) as ſhould be adjudged to the ſaid piain- 
tiff, ſhould be made of their and each of their 


The roll is then taken to the clerk of the judgments to enter 
the recogniſance and mark the roll, which ſhould then be taken 
to the treaſury and filed. 


(95) The amount of the debt and coſts in the original action; 
for /o the coſts of the ſuit in error, the bail in the original action 
are not liable. 


(96) When the original action is in debt, the debt and coſts 
are kept diſtinct, and the latter are called damoges 1u{liined by 


the detention of the debt, and the coſts thereby expended, 


lands 
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lands and chattels, and levied to the uſe of the 
faid plaintiff, if it ſhould happen that the ſaid prin- 
cipal ſhould not pay the ſaid damages, or render 
himſelf to the marſhal of our priſon of the Mar/bal- 


?a before us, on that occaſion, as by the record of 


the ſaid recogniſance now remaining in our faid 
court, before us at Weſtminſter fully appears. Yet 
the ſaid principal hath not yet paid the ſaid damages, 
nor any part chereof to the ſaid plaintiff, nor render- 
ed himſelf to the marſhal of our priſon of the Mar- 
 ſhalſea, before us on that gecaſion, as we have re- 
ceived information from the {aid plaintiff, Where- 
fore the ſaid plaintiff hath humbly beſought us to 
provide him a proper remdy in this particular, and 
we being willing that what 1s right and juſt ſhould 
be done, command you, that by honeſt and lawful 
men of your bailiwick, you make known to the ſaid 
defendants, that they be before us at Veſtminſter, on 
| next, after to ſhew if 
they have or know, or either of them hath, or know- 
eth of any thing to ſay for ;hemſetves or himſelf, why 


the ſaid plaintiff ought not to have his aforeſaid execu- 


tion againſt the ſaid defendants for the damages 
aforeſaid, according to the force, form and effect of 
the ſaid recogniſance, if it ſhall ſeem expedient for 
him ſo to do. And further to do and receive all 
and fingular thoſe things, which our ſaid court be- 
fore us, ſhall then and there conſider of them in this 
behalf. And have there then the names of thoſe by 
whom you ſhall ſo cauſe it to be made known to 
them, and this writ, Witneſs Lloyd Lord Kenyon, 
at Weſtminſter, the day of in 
the year of our reign, 


Stormont and Way. 


The fi. fa. being engroſſed as above, on a half 


crown ſtamped parchment, is then both ſigned and 
1 3 ſealedꝭ 
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ſealed, and a præcipe thereof left in the office, the 
ſame as in the ſuing out other writs, 


4. Return. 


The writ is then left at the ſheriff's office for a 
return of * nibil, if you mean not to ſummon the bail, 
(97) and upon the return thereof © an alias” is ſued 
out; but the teſte of this ſecond writ, muſt not be 
earlier than the return of the firſt, You leave it in 
like manner four days before the return day, at the 
ſheriff's office, and being returned“ xibi}” like the 
former you give a rule for judgment, as in other 
caſes. | | 


| Note. Theſe two nibils are equal to a ſcirs ſect returned by 
the ſheriff upon the firſt writ. (98) | 


If the Bail appear, 


When the bail appear either to the firſt or ſe- 
cond writ, plaintiff then delivers or files his decla- 


(97) But if the plaintiff wiſh the bail to be ſummoned, then 
the ſheriff by one of his officers delivers them a ſummons to ap- 
pear, in like manner as in proceedings in the Common Pleas by 
« Duare clauſum fregit.” | | 

(98) Is it not a little curious, that giving the bail notice upon 
neither writ, ſhould be equal to ſummoning them upon the firſt 
writ? for by the two nibils being returned, it is eyident that an 
action by /ci. fa. may be commenced againſt them, and go to 
judgment without their knowing any thing of the matter ; it is 
therefore always right for bail to ſearch the ſheriff's office, to 
ſee if any ſci. fa. have been there left for a return; or they may 
be actually fixed and know nothing of the matter, though they 
might have even the death of the party before the return of the 
ca. /a. to aſſign as excuſe, which is at all times an exoneration 
of them, upon the ground that a corpſe cannot be ſurrendered in 
a court of juſtice. 3 

* To what is this cuſtom analogous, in morals or in mathema- 
* tics, or where is the chemiſt who ever diſcovered that out of 
* two nolbings, a ſomething could be compoſed.” 

b ration 
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ration (99) as in other caſes, and the reſt of the pro- 
ceedings are as in common caſes, therefore there 


needs no further example. 


(99) The declaration is little more than a repetition of the 
writ. i 


Se Defendant, p. 115. 


— — - * 
n go 


PAR T II. 
bine Tur. 


E L EME NT 83 


OF 


SPECIAL PLEADING 


: 


BOOK J. Of the ſeveral Genera of Actions, theip 
ſeveral Species, their Declarations and 
general ſues. | 

II. Of SPECIAL PLEAS, 
JII, Of REPLEVIN. 
IV. Of EJTECTMENT, | 
V. ALPHABETICAL CHAPTER, 
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1 
CHATTER I. 


The ELEMENTS of SPECIAL PLEADING. 


HE pleadings are the mutual altercations 

of the parties in writing; they are the literal 
correſpondence between the plaintiff and defendant, 
under the correction and inſpection of the court to 
whom they are in the nature of remonſtrances ad- 
dreſſed. But as we have already given examples 
of two declarations at full length, we ſhall here only 


principally treat of the primary count, nevertheleſs 


mentioning what is neceſſary reſpecting the others; 
it is not the form, but the matter; it is not the 
compound, but the elements of which the body is 
compoſed that we now mean to demonſtrate. For 
in reality, notwithſtanding the many great volumes 


of printed precedents of pleadings, not only to the 


public at large, but even to nine tenihs of the pro- 
feſſion, is this branch of the law either totally ob- 
ſcure, or but very badly known, and this wholly 
owing to the want of a good analyſis. For certain 
it is, that thoſe who have hitherto written on the 
ſubject had not abilities to give one, or it was a matter 
they did not wiſh to explain. Es 

The attornies then do not draw their own plead- 
ings, except in the moſt common caſes; but they 
are drawn by draughtſmen called ſpecial plead- 
ers,” of which ſome are at the bar, and others be- 
low it; and no ſooner does a cauſe get into their 
hands, than by their technical and abſurd forms, it 


becomes completely confuſed. Let us however unveil 


the myſtery, and ſhew the monſter in its proper 
light, 
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CHAPTER I. 


Of the ſeveral Kinds of civil Afions, their Declara- 
tions and general Iſſues. \, 


E ſhall divide actions firſt into two claſſes, 

i. e. perſonal and real; the latter, in tbe 
manner we ſhall treat of them, are called mixed, as 
partaking of the nature of btb, real actions being 
now almoſt wholly diſuſed, to which the mixed have 
ſucceeded; but why I have choſen to call them 
real, is becauſe the property diſputed by them con- 
fiſts always of ſomething immoveable, as houſes or 
lands, in oppoſition to money, or other ſuch effects 
which may be made to follow the owner's perſon, 
and therefore called per/ona/. 

The firſt claſs then, or per/ona] actions, are the 
legal remedies for injuries done to the perſon of the 
plaintiff, or his perſonal property; this claſs confifts 
of two orders. | ks 

iſt, Thoſe which relate to injuries committed 
without force. (1) 

And ad. Thoſe which relate to injuries com- 
mitted with force. (2) 73 7 

| 


Of the firſt Order are ſevera Genera, the firſt GENUS 
being that of ASSUMPSIT, having eight Species, 
VIZ, ; 


iſt. ¶ſumpſit for work and labour, being for * a 
manufacturing tradeſman's bill.” 

2d. for goods ſold and delivered, being for 

| the bill of a merchant tradeiman, or 


ſhop-keeper, 


(1) Theſe are known by the name of treſpaſs on the * caſe.” 
(2) And theſe by that of treſpaſs, ©* vi ef armis.” 


3d, Aſumpit 


t2z GENERA of Aniens and their SPECIES. 
zd. Aſumpfit 2 8 notes and bills of ex · 


4th, ——— for money laid out by the plaintiff for 
| the defendant's buſineſs. 

th. for ditto had and received by the de- 

- fendant for the uſe of the plaintiff. 

| 6th, ——— for money lent. 

5th. — on an account ſtated, 

8th, for uſe and occupation, which is to re- 
—_ rent for premiſes not let pon 2 

eaſe 


The ſecond GENUS is that reſpefting GOODS 
LOST, having two Species. 


iſt. Trover. This is brought for the recovery of 
2 the property of the plaintiff, of which the de- 

ndant became poſſeſſed by ſome accident, yet 
refuſed to deliver them up when demanded. The 
ſuggeſtion is therefore that he found them. 

In this action however, the goods themſelves 
cannot be recovered, but only their value. 
ad. Detinue. Which proceeds on the fame ground 
as the former, but herein the * goods In 
are recovered, 


The third GENUS is that of Defamation having two 


Species. 


iſt. That for words “ actionable in themſelves,” 

2d. For words ot actionable in themſelves, but 
from the ſpeaking of which the plaintiff has never- 
theleſs ſuffered ſome damage, © by conſequence.” 


The fourth GENUS is that of the ſpecial action 
on the CASE, having ſpecies innumerable, as it is a 
kind of general remedy uſed in caſes wherein ng 
other remedy is provided, 

4 


E 
1. Of the Firſt Count in a Declaration for Work and 


Ar, 


* 


Theſe are its Parts, 


1ſt, T HE day on which the tranſaction be- 

tween the parties took place, (which may 
be any day before the writ ſued out.) 
2d. The place where the tranſaftica aroſe or was 
concluded, which muſt be ſome place in the county, 
-wherein the venue is laid; if in Middleſex, it is uſually 
"ſtated that the tranſaction took place in Weſtminſter : 
but if the venue be laid in London, then in the pariſh 
of Saint Mary-le-bow, in the ward of Cheap. 


Note. Theſe two parts being common to every primary 
count, we ſhall therefore not mention them any more. 


3d. The amount of the debt, which may be any 
ſum you pleaſe, but not leſs than you mean to re- 


cover. 
4th. For work and labour done by the plaintiff, 


5th. At the defendant's requeſt. 
6th. The defendant's aſſumꝑſit or promiſe to pay. 


Note. All theſe are deemed eſſentials, and if any one of 
them be omitted, the declaration may be demurred to, 


2, The other Counts. 


Theſe have the ſame elements with the primary 
planet, except that each *© quantum meruit” has, 
after promiſe to pay, the addition of an AVER- 
MENT, That the work or goods were worth ſo 
much money, 


Note. 


N 


Nete. So that as the ſatellites are governed by nearly the 
fame rules as their primary planet, the reader may perhaps be 
curious to know how it is that this planet of aſſumpſit happens to 
| have ſo many attendants; in ſuch caſe, I can only give him this 

yhical reaſon, that the planet being at fo great a diſtanee 

the ſun, neceſſarily requires conſiderable additional light;“ 
ſor what perſon could poſſibly diſcover, did he rack his brains 
for ſeven years, that the declaration which we gave in our firſt 
example, in the firit part of this work, was to recover 30 J. 5 5. 


for a gold repeater, and engraving the letter F. on the outſide 
caſe of it, unleſs he had had ſome previous information. | 


It may be aſked then, if the defendant ſhould be 
willing to pay the debt without going to trial, how 
can he know the amount of it? Why he muſt get 
particulars of the plaintiff”s demand; (3) and yet judge 
Blackftone ſays, the declaration ſets out the cauſe of 
aN ? > full length; but we ſhall only ſay it ought 

o to do. 


3. Of Goods ſold and delivered. 


The declaration is the fame as for work and la- 
bour, except as to the two firſt counts which are 
not neceſlary. 


4. Of Promiſſory Notes, &c. 


The firſt count has the ſame component parts, 
as in work and labour, Sc. differing only as to the 
cauſe of action; for a note or bill muſt be recited 
with accuracy, and the date and ſum mult be exact. 


You then add, 


cc By reaſon whereof, and by force of the ſtatute 
« in ſuch caſe made and provided, the defendant 
became liable to pay according to the tenor and 


(3) Then why not give in theſe partieulars at firſt, ſince pro- 
ceedings may be afterwards aid, till it be given in. | 
| te effect 
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te effect of the note, and being ſo liable, Cc. (here 
tc follows the aſſumpſit) for although in this action you 
te declare upon an expreſs promiſe, ſtill the 1 one 
ec muſt be inſerted.” 


The 24. count is for money lent, 
3d. For money laid out and expended, | 
4th. For money had and received. * 
5th. On an account ſtated. (4) 


And every count after the firſt (not only in this, 
but in all actions of aſſumpſit) muſt ſtate the de- 
fendant to be indebted in another ſum; for if the 
word another or - other be left out, thoſe counts may 
be demurred to. 


5. As to the 4th. sth. 6th. and 7th, ſpecies of 
aſſumpſit, there is nothing more needs be remarked, 
than that all thoſe counts: have the ſame component 
parts, differing only as to the cauſe of action. 


6. Uſe and Occupation. 


The firſt count ſtates the defendant to be indebted 
to the plaintiff in a certain ſum, for the uſe and oc- 
cupation for a certain time of certain premiſes, 
ſituate in a certain place, To this 1s added the aux- 
iliary, i. e. quantum meruit, a third count for money 
laid out, a fourth for ditto had and received, a fifth 
for an account ſtated. And there muſt be promiſes to 
pay to every one of them, and laſtly the common 
concluſion, | 

In ſhort, fo many different counts are ſo many 
different tranſpoſitions of the cauſe of action; it- is 
the ſame tune ſet to mulic, in ſo many different 
keys, to adapt it to as many different inſtruments, 


(4) P. 24. 


and 
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and the ſong is not alone excored, but encuei ag 
and again, as has been already remarked, by the 

pleadings being twice engroſſed on parchment, and 
twice copied on paper; conſequently, the number 
of times the cauſe of action is repeated, by means of 
theſe various tranſpoſitions may ut all times be 
known, by multiplying the number of counts in the 
declaration by four . 


7. The leading Feature of an Air of Aſump/it. 


The reader muſt now clearly underſtand the lead- 
ing feature of this kind of action, is © the aſſumꝑſit 
or promiſe to pay; which muſt be inſerted in every 
one of the counts. | | 

Thus much then for the declaration, we ſhall 
now proceed to the ple. 


— —ͤſ— ———— —— — — . . RR, > 


8. GENERAL ISSUE in Aſumpht. 


Every declaration contains ſome certain queſtion 
ut by the plaintiff to the defendant, conſequently 

it naturally requires of the defendant ſome certain 
anſwer, and this is called the Plea. | 

1. The queſtion therefore in à declaration for 
work and labour is, Did I, or did I not do certain 
work for you.” | 

2. In goods fold and delivered it is, © Did I, or 
did I not ſell and deliver you certain goods.“ | 

3: Upon a promiſſory note it is, Did you, or did 
you not give me ſuch a note.” | 

4. In money laid out and expended, © Did I, or did 
L not lay out ſo much money about your buſineſs.” 
5. For money bad and received, Did you, or did 
ll - you not receive ſo much of my money.“ 
| 6. For money lent, Did I, or did I not lend you 
ſo much money.” 


1 | 7. Upon 


i 
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7. Upon an account fated, © Do ydu, or do you 
not owe me ſuch a ſum upon a certain account. 
ſettled between us.“ And, in uſe and occupation, 
* Do you, or do you not owe me ſo much rent for 
the uſe of certain premiſes, for a certain time.“ 
| Now to a plain queſtion, one ought certainly 

to make a plain anſwer, and that which is the moſt 
natural is always the beſt, 

All anſwers muſt therefore be in the affirmative, 
or in the negative, the general iſſue is of this latter 
kind, The natural denial, ' conſequently, to the 
charge contained in the firſt queſtion orgs one 
knows ſhould be. 

« You have done no work for me.“ 
To that in the ſecond queſtion. 
© You never _ me any goods, or you deli- 
vered no goods to m 
To the third. 
PRE I-never gave you any ſuch note.” 
To the fourth. 
te You have laid out no money for me,” 
To the fifth. 1 
ce I have received no * of your's. 

To the ſixth. 

« You never lent me any money, or I never 
borrowed a farthing of you.” 

To the ſeventh: T5 | 

« We have ſettled no account together, os we 
have no account between us.” | | 
And to the Eighth. 
J have occupied no aa belonging to 
ou. »» 
N But all theſe are natural, (5) not legal anſwers, 
F or ſuppoſe you were defendant, you muſt not ſay 
in 


650 Though there can be little 8 of theſe natural or 
rational anſwers being put in for defendants, as long as they 


Pear by attornies and not by 1 for the attornies * 


1 
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ia * plea, er that the plaintiff 50 0 work for 


* 75 

had will 107 * but you 2 fans 1 * char 

you never promiſed to pay him. for it.“ | 
Xa muſt not , 

Jou have had none. of his goods, or that he 

about fald you any goods.” | 

But, © that yoo ever 8 to pay im for 


FIT , 


Tau- e ata; 
„Jou gave * no icht note. 
2 Butz that you never promiſed to pay it him.” 
You muſt not ſay, 6 
« You have received none of his money. 
But, “that you never - to Lond him the 
ſuins be cha- ges you in his declaꝝ 
You mult not ſay, 
That he never lent you any money.” 
But, © that you never ** to > Pay him the 
ſums he alluded to. | 
You 'mult act ſay, bin! | 
« That you have ferdied no accom with him, 
becauſe that you have.none running with him.” 
But, © that pore never promiſed to Pay b the 
Balance. | 15 120 
For the general 1 in aſſumpſit, \< js von * 
ſit,” that the defendant did not undertake and promiſe 
to pay, as (6) ſet farth in the declaration; 
It may be however aſked, where is the attorney 
ſo uninformed, as not to know the gemeral iſſue, to a 
declaration in affumpſit ? 1 can only anſwer, that I 


he Always ſure to put in ſome plea, in n * although it 
may happen to be a, wrong one. | 
(6) See the form of i it, ante p. 21. it runs 4.5 the lifendant 
did not undertake and promiſe in manner and form as the plain- 
tiff hath complained againſt him; and this complaint in the de- 
olaration is, “that the defendant undertook and faithfully pro- 
Aged to tay” the plaintiff, Oc. 
2c ; hope 


hope there are very few ſuch; yet that ſome ſuch 
have” been, and ſome ſuch no doubt yet remain, or 
ſo excellent a reporter as Mr. Morgan would never 


have taken notice in his Jade Mecum. (7) © That 
if the defendant in aſſumpſit, plead not guilty, it is 


bad upon demurrer.“ 
Thus much for the General Iſſue in Aſſumpſit. 


CHAPTER IV. 
I, Of TROVER. 


HE declaration in an action of trover ſel- 


dom conſiſts of . than one count, which 
muſt have theſe eſſeg 


iſt, That the W = was poſſeſſed of the goods. 

2d. Their value. 

3d. That he loſt them. 

4th. That defendant found them. 

sth. And knowing them to be the plaintiff's pros 
perty, yet defendant has not delivered them, al- 
though often requeſted. 

och. But has converted them to his own uſe. 

7th, To the plaintiff's damage of ſo much. (8) 


2. Of Detinue. , 


The count in detinue, differs from that in trover, 
in this only; that the concluſion inſtead of ſtating 
the defendant to have converted the goods to his 
own uſe, © ſtates that he ſtill detains them.“ 


(7) Vol. I. p. 136. 
(8) The sth. 6th. and 7th. parts compoſe the concluſion, 


though as to the laſt it is common to very concluſion, we ſhall 
therefore not mention it any more. 


a 
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The leading feature in trover, is the finding the 
goods; and in detinue, the detaining them. 
-* Now is it not a little ſingular, that although to the 
latter the defendant is at liberty to plead “ that he 
does not detain the goods; yet to the former he 
cannot plead that he never found them:“ not- 
withſtanding even ſuch plea is the actual ruth, but 
it is no plea in law; the general iſſue in trover being, 
ce that the defendant i is not guiliy of che premiſes.“ 


Note. Before either trover or detinue is brought, the things 
ip diſpute muſt be ade in en hh 


EB hy 


of DEFAMATION. 


L 


1. Declaration. 0% 1 1 
N 8 for nander 90055 abbey Ss required; 
the ſpecial pleaders are therefore vaſtly curious in 
the well management of their declarations, ringing 
various changes on the words, thereby making as 
many counts as their ingenuity, can invent: I recol- 
lect once being in the court of Common Pleas, when a 
learned ſerjeant moved that a declaFation of this 
ſort might be referred to the prothonotary to ſtrike 
out thoſe which were ſuperfluous; for ir ines 
no leſs than nineteen. 7. 
I have often been angry with —— that I did 
not take a note of this cauſe ; but J ſupple at the 


(9) Which may be either won ſpoken, written, or printed 


the two laſt bein 3 what are termed © Libel,” 
time, 


DEF AMATION. 133 


time, I thought it involved in ĩt nothing material or 
very extraordinary. 


The following Parts, however, in the Primary Count in 
Defamation, are always neceſſary. 


iſt, It muſt ſtate that the plaintiff was of Wes 


character. 
zd. The words, (to) or their ſubſtance (11). 
3d. And they muſt be ſtated to have been ſpoken in 
the preſence of witneſſes. 
4th. And of the plaintiff in particular. | 
5th. They ſhouid be explained by an innuendo (12). 
6th. That the defendant ſpoke the words with a 


malicious intent. 
7th, And if the * be ſpecial, it ſhould be 


ſtated how it aroſe 
' 2. General 


(:0) Bat if the words be Rated, they muſt be the very fame 
as were ſpoken ; for if it be alledged that the defendant ſpoke, 
ſuch words or ſimilar ones, the count will be bad for 1 its uncer- 
tainty. See Me. g. Jade Mec. Vol. I. 239. 47 

(11) But whea the ſubſtance only of the words is ſtated, then 
the declaration changes its form from th#tommon mode of de- 
claring, in omitting to ſtate the Healing and pab/ifhing ; alledg- 
ing inſtead that the defendant falſely and maliciouſly in the pre- 
ſence and hearing of, &c. charged the plaintiff with, or impoſed 
upon him, a certain crime, as murder, robbery, theft, &c. | 

(12) This is when the very words zu declared on; and as 
well when the pfhintiff is ſpoken of by a character that is zoe by 
his name, it is ſſary to ave) that the plaintif v was the perſon 
whom the defendant meant to repreſent. | p 

(13) For inſtance, if I impute felony to a man, the ſcandal is 
ſo great, it is ſuppoſed that damage muſt follow of courſe ; he 
has therefore only to tate the words or their ſubſtance in his de- 
claration, and prove them on the trial. 4 5 

But if I call a 7 a baſtard, it is quite different; for a 
baſtard may make as a clergyman as one born in wedlock ; 
yetifhe happen to 1 (1) dy che ſtory, he has then a very 


91111 (1) See Blackftene's Com. . Vol III. p. 034: 
SS; ju? 
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but that they alienated from the breaſts of the _ 


inference to draw, that the ſame, or a ſimilar cauſe, 


juſt action againſt me for damages ariſing to him is cdnſtquence, 
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2. General Tſue. 1 J. 
The general iſſue in defamation is © Not Guilty.“ 


3 Lie. 


Before I quit the ſubject of deſamation, I beg 
leave to obſerve that ſeveral of my friends having 
urged me to give my ſentiments much at large on 
the ſubject of Libel, that is to ſay, as to the conſti- 
tutional legality of the attorney-general's filing in- 
formations ex aficio. As to that, therefore, I beg 
leave to obſerve, that I do not believe, in any one 
caſe whatever, that ſuch power_ was ever made uſe 
of for the public good, without attributing any bad 
motive to the public officer. its effects, ſo great 
a power lodged in the hands ofHHuny one individual, 
be that perſon who he may, let his private character 
be ever ſo good, or his public abilities ever ſo great, 
muſt not alone be dangerous, but abſolutely perni- 
cious. Judge Blackſtone, in treating of the court of 
King's Bench, has indire#ly thrown the greateſt ſarcaſm 
on this part of our laws that ever man did. He tells 
you that in this court has reſulted all that was good 
and ſalutary in the court of Star Chamber. I have 
only this queſtion to aſk, I bat ever was good and 


ſalutary in that court? And can there be any room 


to doubt that the gppreſſions following from its de- 
crees were * firſt cauſes that gontributed to 
the ruin of Charles the Firſt ? Can there be a doubt 


their love for their ſovereign? Is it then an unfair 


which loft King Charles his monarchy and his head 
But then he muſt ſet forth in what particular manner they hap- 


pened to turn out fo much to his prejudice, Þ : 
ny into 
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into the bargain, may loſe us our valuable conſtitu- 
tion? For informations ex officio are the Star Chami- 
ber of the preſent day ; though, as I before obſerved, 
I do not at all mean to prejudice the character of 
any perſon who may fill the office of filer of them; 
as it is the office itſelf, not the individual who is the 
officer, that I object to. Having then called the 
mode of filing informations ex officio unconſtitutional, 
J ought no doubt to point out what is the conſtitu- 
tional method of proceeding in ſuch caſes. This 
then ſhortly is, Sat a bill be preſentgd to a grand jury; 
for by thoſe laws which regulate the liberties of Eu- 
gliſbmen, no man in a criminal caſe ought to be con- 
demned but by the judgment of twenty-four of his 
peers, at leaſt twelve of the grand jury, and the 
whole of the petitjury. The firſt are to find whe- 
ther there be good Wuſe of accuſation ; the ſecond, 
whether there be ſuch proof as ought to go to con- 
viction. And certainly the firſt is not leſs neceſſary 
than the ſecond: for though it is very true that ac- 
cuſation is not guilt, and God forbid it ſhould be; 
yet when a man has been once arraigned at the Old 
Bailey, it does not give one a higher opinion of his cha- 
rafter than one had before, although it be added that 
he was acquitted. There is ſomething in the preju- 
dice of mankind that naturally attributes ſuch acquit- 
tal rather tothe priſoner's good luck on the occaſion, 
than to his total innocence of the fact. It was no 
doubt for this excellent — 1 grand juries 
were originally eſtabliſhed, namely, in order that as 
few people as palſible ſhould ſuffer by the prejudices of 
mankind, And for my part I ſee no reaſon why the 
attorney-general ſhould not preſent his bill before a 
grand jury, as well as a private individual. There 
would be no fort of danger, were his cauſe a juſt 
one, but the ſame attention would be paid by a grand 
jury to a complaint coming from him, as from any 
other perſon. Indeed that cauſe muſt be a very bad 
8 K 4 one, 
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one; that the proſecutor is either aſhamed or afraid 
to truſt a jury with the deciſion of; and to be ſure, 
after all, that doctrine whereby the petit jury ſhall 
only find the facts of printing and publiſhing, with 
the application of the innuendos, without conſider- 
ing the Aibellous matter, which is to be left in the 
breaſt of the judges, is contemptible in the higheſt de- 
gree. Nor do I at all approve of reading affidavits 
in 2ggravation of a man's guilt at the time he re- 
ceives judgment; for as to his ſubſequent conduct, 
if that have been bad, it is the ſubject of another 
proſecution; it is a diſtinct offence, which ſhould be 
enquired of by anotber jury: for taking a man's fur- 
ther conduct into conſideration, is unqueſtionably 
condemning him in that reſpect, for what has not 
even been tried by a petit jury, let alone the grand 
jury, who ought-firſt to find if ghere be cauſe of ac- 
| cuſation! Was it ever heard of "at the Old Batley, that 
| when à criminal received ſentence fer a highway rob- 
ery, that affidavits were read to prove bim ſince guilty 


| of murder, and that therefore it ſhould be urged, in 
| | aggravation of bis guilt, that he ought to be hanged in 
| forty-eight hours, and then diſſected? All the world 
would laugh At the ignorance of the proſecutor who 
Made the attempt, and at the ſtupidity of the counſel 
who ſupported the motion. Indeed, myſelt, ſo far as 
regards Libel in particular, which has already been de- 
fined a man's being abuſed either in writing or in 
print, I queſtiongguch if it ought to be the ſubject 
of a criminal profecution at all; fon if any man 
have received any damage, or be likely to receive 
any, a3 the caſe may be, why not refer him to his 
civil action? The law in that reſpe& ſeems perfectly 
competent to make the injured party every repara- 
tion; and I am ſure, in every caſe that I have ſeen, 
juries have always been very ready to give ample 
damages in caſes of defamation, wherever the rea- 
fon of che thing ſeemed ſo to direct, I know very 
00. ö wie 
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well thoſe who take the other ſide. of the queſ- 


tion will urge, what are you to do with a blackguard, 
"who is perhaps not worth a ſhilling? How are you 


to recover any. damages of him who has not a far- 
thing to pay? You will not even get your coſts of 
him? To be ſure, this appears, at firſt, very good 
reaſoning, but it is a ſopbiſtry that ought to be refuted. 
Suppole you proſecute criminally, what damages.do 
you get then? The fine goes to the king. And 
what coſts do you get? None at all ; for coſts are 
never given to plaintiffs in criminal. caſes. Conſe- 
quently, if one man proſecute another criminally, 


the proſecutor is ſure to be the coſts out of pocket. 


But then it will be urged the court will inflict the 
puniſhment of impriſonment upon him ; but ſo you 
yourſelf may, for you may take him in execution 
for the damages andigoſts, and keep him in jail till 
he pay you. But then he may pay and get free, ſay 


you; why then you receive every reſtitution that a jury 


of your countrymen. thought proper to give you; 
and ſurely every good citizen with that ought to be 
contented. There can be no reaſon whatever, after 
that, to wiſh your adverſary to be impriſoned ; ſuch 
a temper muſt be quite repugnant to the mild and 
benevolent dictates of Chriſtianity, © to forgive 
Jour enemies, perſecutors, and flanderers.” You may 
aſk, perhaps, can the crown bring an action for da- 
mages? Moſt undoubtedly ſo; for it is daily done in 
the Court of Exchequer for the redery of penalties. 
Therefore, if the crown can bring an action in one 
caſe, where is its incompatibility to bring one in 
another? And if this be not plain enough, an act of 
parliament can ſoon make it ſo. What have we a 
parliament for, but to alter the laws where they are 
wrong, to explain them where doubtful, and to pre- 
ſerve them where right? And if this be not done, 
the end of a parliament is no longer anſwered ; the 


deſign for which it was choſen is ſubverted; m in 
| | uch 
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© ſuch caſe is made good, that known apothegm of 
the great Sir Edward Coke, © That oppreſſion under 
colour of law, and in the ſhape of juſtice, is the or 
e tyranny.” Beſides, ſuppoſe the attorney-general 
to proſecute an innocent man, I mean innocent of 
the fact laid to his charge, whether ſuch fact ought 
to be confidered as a crime or not. (14) I have 
ſomewhere read in the works of an excellent philo- 
ſopher, Thar in caſes of libel, many people were 
* often found guilty by juries, merely upon the 
ground that the caſe was made a ſerious one, and 
et ag ſuch they conſidered it as a crime; whereas, had 
< the caſe been differently explained to them, or the 
c unhappy man had been tried by a jury of philo- 
et ſophers, ſo far from recerving the puniſhment in- 
« flicted on him, in conſequence of their verdict of 
ce guiley, he would have. received 7heir thanks and 
ec the'gratitude of his country, for having publiſhe( 
te a work ſo highly meritorious, tending ſo much to 
«« ſerve the hberties of his fellow - creatures, and con- 
ee ſequently to promote the bleſſings of domeſtic 
< hfe, perpetual fountain of all ſocial ſweets.” 
Objects the ſame, in different lights appear, 
% And but the colours which we give them wear. 
| | | Pops.” 


However, as colours were deſigned no doubt to 
delight the eye, we ſhew our pecuhar taſte by a 
proper ſelection f ſhades; like muſic which was 
intended to amuſe the ear, thoſe ſounds that are 


(14) And ſappoſe a man proſecuted by the attorney-general 
be acquitted, where are his coſts? Why he has none allowed 
him, - becauſe it is beneath the King's dignity to give any. 
Surely I ſhould think the King, or in other words the public, 
much better able to bear the Joſs than the individual. Before 
people give reaſons, they ſhould conſider whether they be good 
ones or not; the ſame as in flattery, before they attend to com- 
pliments, they ſnould conſider whether they deſerve them, 5 
M 
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moſt harmonious, are of courſe the moſt univerſally 
leaſing; and as every one more or leſs, muſt needs 
acquainted with the bleſſings of liberty, ſo muſt 
the ſweet notes of freedom paſs from ear to ear, 
from mind to mind, from ſoul to ſoul, and whoſe 
maſter key can be the dictates only of every honeſt 
heart. True and genuine freedom can only be ſup- 
ported by poſſeſſing the liberty of ſpeaking, writing, 
printing or publiſhing in the moſt free, open, and 
unequivocal manner thoſe thoughts and ideas, which 
the all bountiful creator of all, has imparted to his 
humble creature; whoſe duty it is to contemplate 
the works of his maker, and make theſe the guide 
of his actions. | 
That cauſe is a very bad one indeed, 'which will 
not bear the other fide of the queſtion to be heard. 
For wherever there appears a wilful and malicious 
intention in one man to injure the character of an- 
other, or even by any act of folly that his neighbour 
is hurt in conſequence; according to the nature of 
the caſe, as I juſt now took notice, * a jury will al- 
ways give ſuch damages as reaſon directs. And if 
ever it happen that a jury acts otherwiſe than right, 
it is really not the fault of the perſons whoſe names 
compoſe the panel; but the technical and abſurd 
manner in which every practical proceeding ts 
drawn; ſo that if you read a record, the circum- 
ſtances having been before ſtated to you, inſtead: of 
having the matter elucidated as yo would naturally 
expect, in order that it might be the better under- 
ſtood from the complaint and defence being both 
committed to writing; by Heavens, inſtead of find- 
ing things explained, or the facts ſimply ſtated as 
you might expect, you find them enveloped, intri- 
cate, puzzled, technical, perplexed. and confuſed. 
The practice of the law ſhould therefore. be rendered 
plain and eaſy, it ſhould be in the emphatic lan- 
guage of the ſcripture, ſo plain, that every man who 


runs 
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* 
runs may read. Render it ſo, and you will have no 
occafion for an Attorney General to file ex cio in- 
formation; nor will there be any need of the other 
method of 2 one, namely, that of movi 
the court for a rule to ſhew cauſe why one ſhould 


not iſſue. A grand jury would be as good a judge 


of the matter of accuſation, as the judges of the 
bench, who in my eyes never appear in ſo amiable 
a light, as when they are determining controverſies 
by the afiftance of a jury. The ſeparation therefore 
of the provinee of the judge from that of the jury, 
is in my mind like the ſeparation of ſoul from body, 


It is in ſhort the ſuſpenſion of confitutional reſpira- 


tion, and this can only be cauſed by a collapſe of the 
lungs of the preſs, through which we breath the vital 
air of freedom, the right of printing and publiſhing our 
thoughts in any manner, or in am form we like beſt, ſo 
we do not prejudice the reputation of individuals. And 
if we do, the private action is always open, (15) for 
the public at large can receive no injury whatever 
from 'the freedom of the preſs; but every benefit 
and advantage, as it is from the diſcuſſion of every 
ſubject, truth muſt ariſe,” while policy, ſecrecy and 
craft,” doomed to work only under ground, are de- 
nied by the God of nature, the bleſſings of the light 
of the ſun. But this was never intended to be the ſitu- 
ation of the preſs in a free country. Therefore I pro- 
nounce the whole buſineſs of information altogether 
unconſtitutional, improper and unjuſt, derogatory 
to the rights of a free people. 


Note. I have now obliged my friends, with giving my public 


opinion upon this ſubject, which to the public I flatter myſelf 


will not be unacceptable, and whom I hope will do me the juſ- 
tice to believe, that nothing ſhould have induced me to have at 
all touched upon it, but that I think the whole buſineſs of libel, 
: 7 | p | 4 » | L 
(15) And this will always be ſufficient to correct the licence 
of the preſs, for under the moſt of correcting the licenſe at pre- 
et, the liberty is deſtroyed,  * | Ff 
. perſectiy 


perfectly a offence of civil and not of criminaÞcogniſance or at 
the utmoſt, if the Attorney General ſhould have the rob Prod of 
proceeding criminally, © That he preſent his bill like another 

an, who has a proſecution to commence at the ſuit of the 


ing to n grand jury.” For the Kin "g is plaintiff in all criminal. 


eedings, though at the inſtance 
— his bill. Why then 1 want to 
ſations be preſented the ſame way, where the _ is ran 
PR the information, of his public officer ? Was 


* ivate proſecutor, who 


© 4 


CHAPTER. Mike 


0, 'the Special Alion on the cat. | word 


* 


1 kaving been already obſerved that this ge- 
nus of action, is a kind of general remedy for 
injuries, in caſes wherein the law has ing if no 
other; the number of its ſpecies are of, courſe inde- 
finite, we. ſhall nevertheleſs treat of thoſe which moſt 
commonly occur in the ordinary courſe of things, giv- 
ing, ſome, one particular example in each, from 
which the reader may very readily colle& the man- 
ner in which any other declaration of the like, or a 
ſimilar * ought to be ae 


THY 


Fi then of the Anus of Det. (16) „er | 


It is hardly neceſſary to ſtate chat this action lies 
where the defendant has taken any undue advantage 
of the plaintiff, as by miſrepreſenting a thing, Ec. 

But, perhaps no action varies ſo much in its na- 
ture as this; hiowevan the beſt _ —_ wr 
by, are, | of 194 
| 4 


(16) It' is local, the venue mult Age be wy inthe 


hari where the tranſaction happened. 
iſt. 
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now, ſhould not accu-—- 
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1ſt. Was the defect viſible or latent, in other 
words, did the plaintiff when he went to market 
make uſe of his vr ht, or not. 

ad. Did the — ant make fuch warranty as he 
had no authority to.do, thereby exceeding the limits 
of truth to which a vendor is in all caſes bound to 
conform. 

3d. Or did he knowingly and witfully aſſert either 
— he knew to be falſe, or did not know to be 


"I hus then this deglatation muſt depend totally 
upon the circumſtances of the caſe, therefore to 
- ſhew how it can vary, the better way will be to give 
two different examples. 

Iſt. That of a declaration upon an exchange of a 
cow and a calf, for a horſe and five guineas. | 
The component parts of the firſt count ſhould be, 

" Iſt, The bargain, 

- 2d, The /#iexter, that the plaintiff knew the de- 
fect, for example, that the horſe. was ſixteen years 
old, and broken-winded. 

iff Yet warranted. him to be only ſeven years 


_— I 
hat che defendant notwirhſtanding actually 
— * 
5th. An averment, that the horſe was above nine 
ears old, to wit, ſixteen, and alſo unſound and 
oken-winded. 
sth. And that he ſo continued (at the time the 
action was brought.) 
3 And ſo the defendant deceived the plain- 
A ſecond count may be added for the age of the 
horſe only, and a 
Third, relative to his wind. 
— General Iſſue is, Not guilty of the pre- 
m ”Y 


Our 
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Our. ſecond example is, chat of a declaration in 
warranty in caſe on promiſes, . having theſe parts, 
iſt, In conſideration that the plaintiff would buy 
of the defendant a certain gelding of the price of 427. 
2d, Thereupon the defendant undertook to war- 
rant that the horſe was ſound. Dk 
11. Whereupon the plaintiff bought 1 at the 
price aforeſaid, _ | 
4th. And then and there paid the faid * for 
him. 
sth. But the defendant not regarding his pro- 
miles, deceived the plaintiff, for the horſe was not 
ſound. at the time. 1 Nane 
th. But on the contrary was blind. | * 
A ſecond count may be added like the former, 
only ſtating that the plaintiff had; bought a certain 
other pong of the defendant. 
A third, for money had and receive. | 
K fourth for money laid out, and expended. 4 
A fifth, for an account ſtated, iſh the Mw 7 
concluſion. | % | 
To this declaration the General Ine is, 6 non | 
aſumpſit,! Not. that the defendant. never ſold the | 
plaintiff ſuch a horſe, or that the horſe: was ſound, 
but that the defendant never api e to pay for 


un, 


2. of the pe Aion upon the Cafe, in the Nature 
of a Conſpiracy. bags | 


This differs from the action of conſpiracy at, 
in as much as that only can be brought againſt π ꝗ 
but caſe in the nature of it, may be brought againſt 
one; and in order to carry on the former, it is ne- 
ceſſary that the plaintiff ſhould have obtained di- _— 
* after his trial, a copy of the record of his in- | 
; | 4 dictment 


4 Cx FE 
ditment and acquittal, (17) which the! out may 
or may not grant, according to the opinion yy 
have formed of the proſecutor's condy@, | , 
But as to the latter action of which we are now 
about to treat, it may be founded even on an in- 
dictment that has been rejected by the grand jury; 
for it is not the danger to the plaintiff, but the 
ſcandal, vexation and expenſe, upon gs af chi ac- 
tion is founded: (18) | 4 IA 
The ęſentials of the count are. (19) 
iſt. A ſtatement of the plaintiff"s good charakter. 
"2d: That the defendant, in order to injure the 
plaintiff in the ſame, and cauſe him to be un 
EI \ Ut 
And to pate hit to ders the Puniſh 
ment anriexed'to-ſuch a crime by jaw. (20) 
4th. And to put him to great charge and expente, 
1 and to vex and diſturb him. 
1 5th; On the day and year aforeſaid, in ſome 
place in the county aforeſaid, (uſually the county 
—— maliciouſly and without any probable cauſe, 
mpoſed the crime of felony on him, by accuſing 
Hirn of theft, Cc. (here the erime ſhould bs. Feu 
as in tſle indict ment.) 
th. If the defendant were ee Ne den 
before a magiſtrate, it ſhould be ſtated; or what 
other, If any, deprivation of liberty he ſuffered. 


(179 . Bel. Com. vel Mt: p. 126, SN 

(18) 1bid. 127. * 

(19) This is alſo a local action. 338 — 

(20) And hence the diſtinction with fegard to words, which 
may be always known; if they be actionable in themſelves, by 
onſidering were they ti ue, if the plaintiff would be liable to 
ſuffer any puniſhment in conſequence. For this reaſon. we took 
notice ante of calling a clergyman a baſtard, becauſe damage 
ariſe, in ſuch caſe it muſt be, fer quod, as no is liable 
to puniſhment on account of his birth. 193TH . 


7th. An 


ch. An averment, that in truth he was not 
guilty of the crime ſo impoſed on him. 


8th. If the inditment were actually preferred, 


it ſhould be ftated that it was ſo, malicionſly. 


th. The indictment ſhould be then ſet forth, 


and before whom preferred. 


roth. Whether or not the bill were found, if fo, 


what other proceedings were then had; as the decla- 
ration * ſhew the termination of the proſe- 
cution. | & 

To this the General Iſſue is, * not guilty,” and 
no doubt the beſt in point of ſubſtance which could 


be contrived, it being a ready anſwer hy the de- 


fendant to every queſtion put to him by the plain- 
tiff. 1 


3. Of the Declaration for Negligence or Miſbebaviour. 
of an Officer, as for Example, againſt the Sheriff 


for the Eſcape of a Priſoner. (21) 


The count muſt ſtate. | | 
| ft. The proceſs upon which the priſoner was 

taken, out of what court it iſſued, and its kind. 
24d. For what ſum, . 

3d. The deliyery of the writ to the ſheriff before 
the return thereof. 8 ee 
4th. The caption of the priſoner. 

sth. His eſcape. "54 258 
| ” What return the ſheriff made to. the writ. 
22 

7th. Whether true or falſe. 


(21) An action of the like nature alſo lies againſt a ſheriff for 
neglecting to ale a defendant, when in fact he might have taken 


him. 
(22) For it is always proper to rule the ſheriff to return the 
Writ, before any action is commenced againſt him. 
L Note. 


| 
| 
| 
1 


— 


if 
| 
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Note. In an action againſt a ſheriff for negleding to take 2 
defendant, it is uſual to add one count for negligence in nt 
taking him when he might; and another for after having taken 
him, letting him go again; though ſurely one ſhould think, ane 
count would at all times be ſufficient, and that uten the falſe re. 
turn; for what matters it, whether he took him or not, ſo he 


has not his body ready at the return of the writ, if upon the 


trial it can, be fairly proved that he might have had him in cuſto- 
dy at that time, had be done his duty. 


4. Of Diſturbance to Poſſeſſions. 
Of this nature is that of obſtructing a water-courſe, 
(23) which we ſhall fele& for our example. 
iſt. The count ſhould ſtate the plaintiff's poſſeſ- 
fion of the eſtate (through which this water runs,) 
and in what pariſh in the county it is ſituate, 
ad. That it is an ancient water-courſe, from time 
whereof the memory of man is not to the contrary. 
zd. The obſtruction, with the manner of it, and 
the conſequences therefrom reſulting. | 
4th. Whereby the plaintiff loſing the uſe of the 
ſaid water, or his lands becoming damaged by the 
overflow of it, or as the caſe may be, he ſuſtained 
damage, Ce. =p OR 
And a ſecond count may be then added for a con- 
tinuance of the obſtruction. | 


5. Of Nuiſance. 


As words fo plain need no definition, we ſhall, as 
in the laſt caſe, proceed to our example, by giving 
the neceſſary component parts of the primary count 
in a declaration againſt a'tallow-chandler, the offen- 


(23) The like ho'ds of a right of way, or of overſtocking a 
common, whereby the plaintiff receives an injury, and a varicty 
of ſuch other caſes. | | | 


ſiveneſs 
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ſiveneſs of whoſe manufactory rendered the plain- 
tiff's dwelling unwholeſome. - 
iſt. The plaintiff's being poſſeſſed of the dwell- 
ing ſo rendered — 5 of (24 ) and where firu- 
ate. 

2d. In which he and his family dwele. . 2 $1 

zd. The ſituation of the defendant's premiſes, 
with reſpect to the plaintiff's. _ | 

ath. Let the defendant. well knowing the pre- 
miſes, but contriving maliciouſly to injure the plain- 
tiff, by depriving him. of the uſe of wholeſome air in 
his ſaid meſſuage, Fc. and premiſes. q 

5th. On the day and year aforeſaid, and from 
thence hicherto (that is to the bringing the action): ex- 
erciſed the trade of a tallow-chandler. 112. & 100 

6th. Whereby abundance of noxigus vapours pe- 
netrated the houſe of the plaintiff, and became a 
nuiſance to him, ſo that he could not reſide therein 
with his family, during all or any part of the time 
aforeſaid, (the time when the nuiſance firſt com- 
menced being mentioned in the former part of the 
declaration) without danger of being infected with 
diſtempers therefrom, by which the plaintiff could 
not enjoy the complete uſe of his houſe for him- 
ſelf and family, as he otherwiſe might have done. 

The General Iſſue is, © Not Ny of the pre- 
miſes.“ 


(24) From the examples already given, the reader has no 
doubt already obſerved, that this begipning is a priaciple com- 
mon to every declaration, where any injur is done to the plain» 
tiff 's property; for in ſhort, in every primaty count, it is uſual 
to treat the matter hiſtorically, menziofling in technical terms 
every thing reſpecting the matter in a allpute, between the parties 
in n 6 wb" 1 7 


a) "ES" 


'; 
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6. 07 the Declaration i in a Special Ackien on the Caſe 


for 2 5 done to = Plamtiff by the Defendant s 
_ Cl le. Ke 


we all F406 ſelec: how our as the caſe of 
the defendant's dog biting the plaintiff, by which he 
was confined' for three weeks. The component 
parts of the primary count in ſuch caſe ſhould be, 

1ſt. That the dog belonged to the defendant. 

ad. The'/cienter; that defendant well knew the 
dog was accuſtomed to bite people (25). 

3d. That on the day and year aforeſaid the 
dog (26) bit the plaintiff in ſo terrible a manner 
(deſcribing the wounds) that his life was deſpaired of 
for a great while, to wit, for the ſpace of three 
weeks, during ona time he ſuffered great pain 
and anguiſh. ' 


i weer al Ifue, © not guilty of the premiſes.” 


* And upon the rial it muſt ee that the dog has 
bit ſomebody before, otherwiſe let the wound be ever ſo bad, the 
plaintiff cannot recover. 

{> (26) T once knew an action of this Gt, and 1 the 


00 Ts added a ſecond Dent, ** that the plaintiff was 
8 oath * Wonderful ſagacit! / 


1 CHAPTER vi. 
Of DEBT. (27. 


AIS is the fifth genus, and i it will he giving a 
ſufficient, de ſinition of it to obſerve, that it 

can never be brought but for a ſum certain; wherein 
it differs from afump/it, which is brought for a ſum 
contingent ; for though the value of the work or 


(27): Debt may be broughe « on a a note or bill of 
exchange. 


good: 23 


| 


D E BT: 140 


Soods, for inſtance, may be charged at any given | 


price, yet it lies with the jury to confider, whether 
they were really worth that ſum or not; but in debt, 


- the ſum being moſtly aſcertained by ſorne acknow- 


ledgment of the defendant, the] Jury have only to en- 
quire whether the ſame be tile due. Conſequently 
in general there are but two (28) ) ſpecies, i. e. debt 


upon bond, and debt in covenant. Of this laters, 
ſort, for inſtance, may be rent reſerved on a leaſe ; | 


but we ſhall OT COLIN e „emtadz gl 


* 2 * ee 
1 i 


1 

+ Every one knows, that a bond is an menen 
given for double the debt, with a condition to it, 
mentioning that it ſhall be void on payment of the 
ſingle ſum. Now it is not upon the commentary, but 
upon the original text that the count is drawn, it be- 
ing uſual to declare on the penalty. Now as the 
preamble in debt differs from that in caſe, we have 
given a precedent of one; but, with regard to the 
remainder of the declaratian, : have — o 
example by elements. 

[ London, ſſ.] The obligee n of the obliger 
being in the cuſtady of the marſhal of the A 


of Dei on. Bond. . 


fea of-our lord the now king, before the king him 


ſelf, of a plea, that he 4 to him the ſum of 
ro00!. of lawful money of Great Britain, which he 
owes = 2 unjuſtly —— from him; and where- 
upon obli his attorney, complains 

iſt, That the oblige I. g 
tory, bearing date, &c. 

2d. Sealed with his ſeal. 


3d. Became bound to the plaintiff i in the ſum of | 


(the penalty). 


* 


(28) Though debt may y be brought on a pomiiry note, but 
it i: net 4 ual, 
L 3 Ac 


igee by his cer pps, 2 


——  — — — ä ꝶ—— — 


f 
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fo the, end gf the Ka NG is en n a 


pre ert in cur is, 33 for Fand i. 
And he brings into; court he ie. ſaid w writing 
obligatory, es why the. cal of th e ſaid, defen- 


danty 1 e 8 9 * the debt 

| n oe 1 orm Ei or 1 ee is the 
5 and year, afgre 
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91691 £ 29 Þ. * the General Fi 


In commence upon'the general in to a Acc. 
ration in aſſumꝑſit, I obſerved (29) that had it not been 
for the report in Mr. Morgan's. ade Mecum, I could 
not have conceived an attorney exiſted, but knew 
5 neral ãſſue i aαν h,, but T will not vouch ſo 
for the:general iſſue to an action in debt on 
binds as iti had come within my own knowledge 


that. mil deber has been pleaded to one; for the 


reader will obſerve; that a-defendant who: is ſued 
top a ſum of monty upon his bond, muſt nor ſay he 
owes nothing, albongb it be au true that he has 
diſcharged tur debt ;. but he muſt- plead! non eff 
facum;: that it is not his deed; or he may plead 
ſolvit, that he paid the money, but not vil gebet, 
that ie does not owe it: for, if he do, his plea may 
be.demurred to, and he muſt” pay 2 in conſe- 
quence. eg Rafz 3 Jy 

*#> m 9 f þ . 12 4 


—_ 1121 4 a. "Of Dare, wager ro ho). 


"Ai ſpgciennia, rent te@tyedorapo ia leaſe; a 
count of which nature we ſhalbanalyſe for xxample. 

1ſt. The pieamole is the fame as in the laſt caſe. 

2d. The plaintiff muſt Rate himiſclt filed of the 


* 


premiſes, la ht "9 


(29) P. 1317. 
(39) All contracts under ſeal come under this head, unleſs 
they be boads, I 
3d. That 
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zd. That he then made a leaſe to the defendant, 
which ſhould be recited to the end of the red- 
dendum. 

4'h. That defendant entered and became poſſeſſed 
of the premiſes. 

th. The amount of the rent, and for what time 

due, and when, | | 

6th. And that it ſtill remains unpaid. 


Then the declaration concludes thus: 


e Whereby an action hath accrued to the ſaid 
plaintiff to have of and from the ſaid defendant the 
ſaid “ above demanded: Yet the ſaid defen- 
dant, although often requeſted, &c. (as in other 
caſes) with this difference, that the damage may be 
laid at 49% than the amount of the debt declared for 
in the count. 


N »J% #14 Þ 
4 2 8 org o the WI * 3 


To this deeldratin the general ide is, as wh the 
laſt caſe, non et fallum, which denies the execution 
of the leaſe; and this is a very lea, when the 
leaſe js expired, as Ihen the defendant may give pay- 
ment of the rent in evidenee, but he cannot do ſoy f 
any part of the term yet temain: for ſo long as the 
leaſe continues, ſo long it is the leſſee's deed. But 
according to my on opinion of the matter, that as 
the courts are now ſo liberal, the judge who tried 
ſuch a cauſe would moſt likely decide that it was 
not the defendant's deed pro tanto, and ſo let the fact 
ier the jury: but in ancient ſtrictneſs it is other- 
Wilesco = 
The uſual plea, however, is vil deber ; for hank 
that to an action of debt upon bond is a bad plea, 
vet to an action of debt in covenant it is a good one; 
but this is a ſpecial plea, to which the plaintiff re- 


L 4 plying 
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1 


of COVENANT. (31) © 


* 


HE covenant we are now about to treat of. 
differs from the laſt kind, for the reader will 
pleaſe to obſerve the diſtinction; there is, covenant 
in debt, and covenant not in debt. 
When we treated of the declaration in debt upon 
bond, it was on the penaltitxg. 

In debt in covenant we treated of the declaraion 
for ſo much money due upon the ſealed contract; 
but here we do not declare for any ſum ſpecifically 
due (32) upon the contract, but for © a breach of 
the covenant,” to our damage of fo much; the pre- 
amble is therefore the ſame as in caſe, except only 
that we ſay © in a plea of breach of covenant.” - 

We have ſelected for our example a declaration 
by the aſſignee of the freehold, againſt the aſſignee 
of the leſſee, to recover a year's rent, and damages 
for ſurrendering up the premiſes- in bad repair, con- 
trary to the covenant contained in the leaſe. | 

iſt, The plaintiff in the preamble muſt ſtate him- 


(31) This ought properly to have been in the chapter of ſpe- 
cial pleas; but as it is io near a relation to hat we have juſt 
been treatiag of, I have taken the liberty to introduce ig here. 
1 (42) Except indeed che year's rent, but the reſt is ad libitum 
to · be aſſeſſed by the jury, ' 

| ſelf 


- 
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ſelf to be the aſſignee of the original leſſor (33), 
and the defendant to be aſſignee of the leſſee. 

2d, The plaintiff muſt ſtate, that at the time of 
making the leaſe, his predeceſſor was ſeiſed in fee of 
the eſtate (34). | 

zd. Of which he made a leaſe for a certain num- 
ber of years ; the counterpart whereof, ſealed with 
the ſeal of the leſſee, the plaintiff brings into court, the 
date whereof being the day and year aforeſaid, 
4th. The demiſe (but no more of the leaſe need 
be ſet forth, than to ſhew what premiſes were leaſed, 
and at what rent, &c). | 

5th. That the leſſee entered upon the eſtate in 
conſequence, the reverſion of the poſſeſſion after the 
expiration of the leaſe being in the leſſor; who being 
ſo ſeiſed thereof, and the poſſeſſion during the term 
of the demiſe being in the leſſee, IT 

sth. How the leffor came to part with the eſtate, - 
and then how the plaintiff became entitled to ir. In 
ſhort, here the plaintiff's title muſt be ſer forth, for - 
it is that which qualifies him to ſue, |. . _ 

7th. That on or about (the. date of the aſſign- 
ment) all the intereſt of the leſſee became veſted in 
the defendant by aſſignment (35). 


* 


8th. Whereby the defendant entered, and 8 
poſſeſſed thereof for the remainder of the term then 


(33) When the plaintiff declares upon his own demiſe, he 
need not ſet forth his title ; but upon that of his predeceſſor, he 
mult, This renders theſe declarations often exceſſively long. 
frequently 50 or 60 folios” 

(34) This is with regard to this example; but if the eſtate of 
= leſſor were any thing leſs than a fee fimple, it ſhould be ſo 

red. | 
(35) But the deed of aflignment need not be recited, it is 
ſufkcient to ſlate the fact of the leaſe being aſſigned to the de- 
fendant. But if it ſo happen that the defendant became af. 
ſignee to the leaſe, before the plaintiff became ſeiſed of the fee, it 
ſhould be placed in that order in the count, ſo that every thing 
that has taken place may fall in chronologically. : 


unexpired 
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unexp red in the leaſe, the reverſion thereof belong- 
* — laintiff, (36) and his heits. 

hat defendant continued bd poll till the 
ed of the term. 

10. That the term is expired, * when. 

11. That the plaintiff has at all times well and 
truly performed the covenants on his part. 

12, Yet proteſting, © that the defendant, ſince he 
became aſſignee to the leaſe, hath not performed the 
covenants on the part of the leſſre. 

13. For that the ſum of Fog. (37) for one year's 
rent due at (when due) is in arrear, &c. contrary to 
the form and effect of the covenant, ſo made by the 
leſſce in that behalf 
14. And the ſaid plaintiff further ſaith (38), That 

ſince the plaintiff became ſeiſed as aſoreſaid, and 
ſince the aſſignment of the leaſe to the defendant, 
whereby he became poſſeſſed as aforefaid, the faid 
demiſed premiſes were out of repair for want of the 
needful reparations being thereto done. (Here ſet 
forth the particular defects.) 

15. And the faid premiſes being fo our of repair, 
the defendant permitted them fo to continue until 
the end of the term. 

16. And at the end thereof the denden. yielded 
the ſaid premiſes up, fo out of repair to the plaintiff, 
contrary to the tenor and effect of the leaſe, and of 
the covenant of the leſſee in that behalf made. 


(36) If the fact be ſo; but if at the time of the aſſignment 
the leffor continued ft11] ſeiſed, it mult then tate the reverſion to 
have then belonged to bim, add his heirs. 


(37) Or whatever the ſum may be, and for what time. 


038) This is always the mode of continuing the, count by a 
new ſubject; for in all pleadings whatever, if there be ſeveral 
grievances, they mult be diſtinètly ſtated, as in this inſtance, the 
covenant for repairing. is diſtinct from that for payment of the 
tent. 


/ 17. And 
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17. And O the plaintiff ſaith, that the defendant, 
although often requeſted, hath not kept the ſaid co- 

venant> made by the, leſſee with the leſſor, but hath 
broken the farge, and to keep the ſame hath wholly 
tcfuſed, &c. to the damage, &c. 
TY 1 40 + oe: | f a 


7-7. eee fron: 


In the above declaration, there are various points 
upon which the defendant might take iſſue; as firſt, 
he might deny the execution of the leaſe, or he might 
deny himſelf to be aſſignee of it. 

Or he might deny the title of the plaintiff, i. e. 
that no ſuch conveyance to him was ever executed 
by the JeGor. _ cd 2 
No any of theſe would be a. ſpecial non ft fac 
lum, except the firſt, which would de a general one; 
but then of what would it avail the defendant diſputing 
what he was very certain. before hand the plaintitf 
would be well able to prove (39)9..ñ 
-  Conſequeptly theſe pleas are very rarely pleaded, 
as the common ground we ſhould think of a man's 
defending an action for rent would be that he had 
already paid it; but in ſuch. caſe, he muſt, not ſay in 
bis plea that he did not one it, becauſe this action is 
not an action of debt, but of covenant ; the defen- 
dant muſt therefore plead, © nothing in arrear”. (40) 

Thus much for the firſt covenant. 


39) For which. reaſon, why ſhould the aſſignee of a leſſor 
ſet forth his title in pleadings any more than the actual leſſor him- 
ſelf, unleſs the defendant were to diſpate it? Might it not an- 
ſwer every good purpoſe, if the plaintiff were to ſtate briefly, 
that the defendant owed him ſo much rent, due at a certain time, 
and reſerved on a certain demiſe for ſo long a term. And then 


let the defendant in his pes ſhew cauſe to the court whereſore he 


hat not paid it; and, if that cauſe were a doubt of the plain- 
| if 's title, would it not be then time enough to ſet ut forth. 
140) Morg. Yade Mec., Vol. II. 325. 
As 
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As to the breach of the ſecond covenant, the plea 
uſually is, © that the defendant did repair.” (41) 

Upon both which the plaintiff joining iſſue, the 
matter then goes on to trial upon theſe two pdints ; 
fo that the reader will obſerve, wherever a dechara- 
tion contains ſeparate heads, they muſt be ſeparately 
pleaded to: if meant to be diſputed. 


* TT | | 
CHAPTER IK. 
Of TRESPASS. 


F treſpaſſes there are two genera, i. e. treſpaſs 
general, and tre ſpaſs per quod. The former is, 
whete the damage ariſes /rom the rauſe; the latter, 
where it ariſes from the conſequence ; for 'which latter 
injury, in many caſes, the plaintiff has his election 
whether he will ſue in treſpaſs or cafe,” Yet great 
diſputes frequently ariſe as to what is treſpaſs, and 
what is caſe. enen 
| To illuſtrate this, let us in paſſing take a few ex- 
amples, not of ancient caſes decided in the days af 
our great grandfathers, but of modern determina- 
tions. For inſtan ce Ax 4166 rp 
Treſpaſs does ot lie againft an exciſe officer, who 
enters a houſe to ſearch for ſmuggled goods, although 
be ind none. Yet caſe lies for- maliciouſly obtaining 
and executing the warrant. See Cooper and andther 
v. Boote, in error. 1 Term Rep. 433. 
But if a juſtice of the peace maliciouſly grant a 
warrant againſt a perſon without information, upon a 


(41) This plea, as well as that of nothing in arrear, being 
nevertheleſs ſo much like general iſſues, is the reaſon why I in- 
troduced the pleadings between aſſignee and afbgnee among de- | 
dclarations and their general iſſues,  * | | 


ſuppoſed 
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ſuppoſed charge of felony; the remedy is het cafe, 
but treſpaſs for the falſe impriſonment. Morgan v. 
Hugbes, H. a8 G. II. 1 

The leading diſtinction between treſpaſs and caſe, 


it has been before obſerved is, that in the one the 
damages ariſe from the cauſe; in the other, from 


the conſeguence; in the former you ſtate in your de- 


claration, that the injury was committed vi et armis, 
i. e. with force and arms, to wit, with ſwords, ſtaves, 


ſticks and fiſts, and in the latter theſe words are not 
uſed, any more than the adverb WRHERTAS in the 
preamble. But what all this has to do with cauſe 
or conſequence, abſtractedly and rationally ſpeaking, 
I know not; for where is the difference, whether 1 
ſuffer by a man's vice or folly; the principle of law 
is, that cither way | ſhall have reparation, and as the 
very particular circumſtances which attended the 
commiſſion of any wrong, muſt neceſſarily appear 
by evidence, the record can form no more than the 
grand trunk with its anaftamoſing veſſels, the capil- 
laries mult be ever ſupplied by the teſtimony of wit- 
neſſes preſent at the tranſaction. I would not have 
any legal pedant ſuppoſe, that I mean to do away 
the diſtinction between a tort and a debt; for by pe- 
ruling the third part of this work, he will find that 
I have particularly diſtinguiſhed the tranſaction 
wherein the plaintiff has given a valuable conſider- 
ation, from that wherein he on his part has given no 
conſideration, but has nevertheleſs received ſome 
conſiderable injury; and to the plaineſt obſerver 
muſt this be clear, when he diſcriminates between 
an action brought for.a ſum of money, for work, 
goods, rent, or caſh, which the defendant had bor- 
rowed of the plaintiff, and ſuch like, and an action 
for an aſſault; but why not ſtate the latter offence 


in the language of the day. Still further to ſhew the, 


difficulty in many caſes, notwithſtanding the two 
radical ideas of cauſe and conſequence, of injuries 
com- 


; r 2 ̃⅛—'ꝙ eee . — — — ——— = 
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committed with force, and thoſe committed ti bout 
force, I ſhall juſt add the cafe of an eſtray, for the 
working of which it ſeems treſpaſs lies, but caſe 
does nor lie, although the original taking be admitted 
1d be lawful. Oxley v. Watts, M. 26 K 


Y 

Note. Yet for all this, there are caſes in which the plaintiff 
may waive the treſpaſs and declare in caſe, as where the de- 
fendant hath taken the plaintiff's goods aul force, and con- 
verted them to his own uſe, the plaintiff may waive the treſpaſs 
and declare in trover. Mory. Jad. Mec. 1. 65. 

But an action on the ca will not lie for a mere treſpaſs, as 
pulling down a wall, and taking the tiles off a houſe. Yer if it 
be alledged that the nber became rotten in conſequence, then 
you may bring caſe. Morg. Lad. Mec. 1. 71. and he quotes 
Semb. 1 Rol. 4b. 104. l. 5. 'Let us however continue our Ele- 
meats. 


The Firſt Genus of 7 795% may, generally ſpeaking, be 


reduced to three Species, viz, 


I. 2 to the plaintiff's perſon, 
2, ———- to his goods. | 
%. to his eſtate. 


1. Of the firſt ſpecies we gave a cechiencian at 
full length in Tongue againſt Souſe, (42) but we 
ſhall nevertheleſs analyſe the count, which has theſe 
component parts, viz. after the time and Place, as 
in all other caſes (4) follows. 

1ſt, With force and arms, 

2d. The commiſſion of the aſſault. 

3d. Other wrongs. 8 

Ich. Againſt the peace. 


Nate. It will alſo be recollected by the reader, that i in caſe, 
aſter the preamble, the count proceeds, . For that whereas, 


(42) P. 60. 
(43) Aſſault is net a local action. | 
| but 
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but in treſpaſs, the word ** whereas“ muſt be left out, or the 
declaration may be demurred to. Morg. Fad. Mec. Vol. II. 


P- 253 
| 2. Treſpaſs againſt the Goods, 


The - count mult ſtate the injury to have been 
committed. 

iſt. With force and arms. 

2d, The goods damaged or carried away. 

zd. The price of them, but no matter what ſum, 
ſo it be not lels than the plaintiF means to te- 
cover. 

4th. That the goods were the property. of the 

aintiff. 

5th. Other injuries, Cc. 

6th. Againſt the peace. 


3. Treſpaſs againſt the EJate. 


This may be either to the houſe or land of the 


plaintiff, in the former caſe, it is ** quare Jomum,” 
in the latter, * guore clauſum fregit,” let us however 
analyſe the count in the latter, 

1ſt, Wich force and arms. 


2d. The lands, (44) where ſituate, and in * 
reſpect injured, as treading down graſs, corn, Cc. 


(45). 


Note, There is uſually added a ſecond count, that the de- 
ſend int with cattle, to wit, with horſes, mares, bulls, oxen, 
cows and ſheep trampled down, &c. and this mutt tate, ce 
the graſs, corn, fc. 


(44) This #s a local action. 
(45) I recolle& an action of treſpaſs beit g brought, for Fey” 


paſſing upon ſome premiſes in Pall. Mail, and the ſpectal pleader 


notwithitanding declared for treading down the plaintur 's car- 
cots, cabbages and turnips there growing. 


3- 4 of 
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4. Of Treſpaſs per quod. 


Of this genus, it will be quite ſufficient to give 
one example, from which others may be eaſily 
formed; being for the impounding cattle which 
| 13 afterwards liberated, whereby they were 
The. original taking in this genus, as in the 
other, is ſtared with * force and arms,“ and then, 
iſt. The price of the catcle. " 
ad. And that they were the plaintiffs. 
. The impounding them. 
4th. The keeping chem there till ſome perſon 
let them out. | 
gth. Whereby the plaintiff wholly loſt (46) them. 
6th. Other wrongs, 
7th. Againſt the Perce. 


Note. As to the plea, the General Iſſue in all kinds of treſ- 
paſs whatever is, not guilty.” But for impounding cattle, the 
uſual way is to juſtify by pleading ſpecially, „that they were 
doing damage on the land of the defendant, and therefore he 


dad a right co impound them.“ 


(46) For in this genus of treſpaſs, although the original taking 
is ſuppoſed to have been with force, yet the damage is ſtated to 
have ariſen from a con/eguence. This genus therefore partakes 
of the nature of treſpaſs and, caſe both. 


* 
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\HESE, differ: * — idues 4 in thi res 
ſpect, L e. they yen, advance ſome new 
A not mentioned in the declaration, whereas the 
general iſſue does no more than deny thaſe facts 
already alledged, and thereby puis the party affirm- 
ing on the proof Hof them; it being, a conſtant; rule in 
pleadin g, © that each party-muſt..prove bis own 
75 The general plea therefore concludes 
to the country, the r one to the court, by 
praying judgment the plaintiff ought to main- 
tain his action.“ In. ſhoft the Spegal NE Sy a 
queſtion, the general one an anſwer. ; '- 

To a Special Plea, the plaintiff muſt of cours 
RzeLy, and. the defendant, iſche pleaſe, may then 
negative the new fact advanced, which is in ſhort 
pleading the general iſſue by repljeatibn'i thr ſpecial 
pleas do not deny, but juſtify the 'fatts ſtated b the 
plaintiff; as for inſtance, © in aſſault,” the plea of 
ſon aſſault demeſne, that it was his own aſſault; in 
other words, that the plaintiff gave the firſt blow, 
(thereby implying that it was lawful to return that 
blow) and therefore the plaintiff ought not to main- 
tain his action, which new fact being denied by the 
plaintiff in his replication to it, | iſſue is joined, 
and the matter goes to trial upon this point; where- 
by the proof may be ſaid to ſhift ſides; for the de- 
fendant by Juſtifying, puts himſelf in the ſituation 

M in 
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in which the plaintiff ſtood before, becauſe be has bis 
eaſe to prove firſt, and in caſe he fail, any damages, 
bewever \/mall, entitle the plaintiff to his cofts, al- 
though the action be of that nature, that had the 


- . defendant's plea been no more than the general iſſue, 


the plaintiff would not have been entitled to coſts, 
unleſs he had recovered a verdict for 405. (45) 
But where according to circumſtances it is not 
prudent for the plaintiff co reply: generally, he may 
plead a ſpecial replication, alſo advancing ſome new 
matter of fa&, which the defendant may then ne- 
gative generally, and ſo on either party may. tender 
an iſſue as opportunity preſents itſelf; but if the 
defendant be not inclined to negative the replica- 
tion, he may rejoin, to which the . plaintiff may ſur- 
rejoin, and the defendant then may rebut, to which 
the plaintiff may ſur-rebut, and here the pleadings 
or written altercations between the parties muſt 
finally ende. 8 
Thus as judge Blackfone obſerves, (46) © the 
plea, replication, rejoinder, ſur- rejoinder, rebutter, 
and fur-rebutter, anſwer to the exceptio, duplicatio, 
as omg; and quadruplicatio of the Roman laws. 
ow the reaſon of pleading any of theſe ſpecial 
pleas in bar is, becauſe the matter they uſually 
contain, cannot be given in evidence under the ge- 
neral iſſue. (47) In caſes therefore, where the 
matter 


. (45) But in aſſault and battery, where the defendant juſtifies 
the aſſault, but denies the — 6 and the jury give a filling 
damages; the plaintiff is nevertheleſs net entitled to his coſts, 
 wnleſ; upon the trial the judge cereify, becauſe the ſtat. of 22 U 
23 Car. Il. requires the aſſault and battery 40th to be proved to 
give the judge that power. | ; | 

(46) Com. Vol. III. p. 310. | yr 
(47) H 1 frike another man after he has ſtruck me, this can · 
not be called an aſſault, as I am juftified in doing it in my own 
defence ; yet if I plead the general ifſue, I cannot give this 
_— y | matter 
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matter cannot be thus ſpecially pleaded, the fact of 


courſe may be then proved under the general iſſue, 


which can be oftener done now than formerly; but 
it is much to be wiſhed, that in almoft 4 Bp nf 
7 


the' ſpecial matter could be given in evidence 


go plea, which leaves every thing open, 'the 


act, the law, and the equity of the caſe to be freely 
diſcuſſed on the trial, forecloſing no evidence what- 
ever that applies to the caſe or is admiſſible, accord- 
ing to the courſe of juriſprudence ;' but liſtening at- 


tentively to all that can elucidate the truth, come 


Q 


* 


from whatever quarter it may; and yet receiving 


nothing but what is analogous to the record. For 
the mode of croſs examining witneſſes in court, is 


far preferable to the niceties and intricacies of ſpecial 
pleading, which /o often ſerves to- give riſe 10 bard' 
caſes ; 


| am myſelf perfectly of opinion with judge 


lackſtone, (48) “ That the ſcience of ſpecial pleading, 
is frequently perverted to the purpoſes of chicane and de- 
lay;” for it ſeems to me better calculated to defend 


the rogue, than to protect the honeſt man. 

Let us however proceed to give examples of ſuch 
ſpecial pleas, as are in moſt general uſe; firſt there- 

re of the ſtatute of limitations, or that time 
wherein all actions ought to be brought. 

In caſe (49) and in treſpaſs, © quare clauſum fregit,” 
it is fix years. — | 

In aſſault, battery, (50) mayhem or impriſon- 
ment, it is four years. bs 1-4-5 


In 


matter in evidence upon the trial, ſo that in ſuch caſe, although 
the plaintiff has done right, fill a verdict muſt go again bim on 


the trial for doing what is wrong. 
(48) Com. Vol. III. 305. | 
(49) To accounts between merchants the ſtatute does not 


apply; and it ſhould be here recapitulated that every . 
action, vor treſpaſs, is called caſe, therefore aſſumpfit, &c. 


comes under this head. 
(50) But if the defendant plead, ** not guilty,” within fix 
Years, inſtead of not guilty within four years, the plea may be 
M 2 | demurred 
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| In defamation, yo years. 
py In penal actions, where the whole penalty goes to 
the crown, two years. Sy BR of ee 
But in qui tam, i. e. where the penalty is half to 
the crown and half to him who ſues, it is only one 
year. | | 11 42 ; | | 
Particular Examples. 


— 


9 


In treating of declarations and general iſſues, we 
only gave their component parts, becauſe in the 
foregoing part of the work, we had given at full 
length two examples; which we deemed ſufficient to 
ſhew the form, we treated therefore only of the 
ſubſtance. But as we have not yet given a ſpecial 
plea at lengtb, we ſhall here inſert one, that the 
reader by comparing it wich the general iſſue, (51) 
may obſerve the difference: | | 
To be uniform in our proceedings we have ſe- 
lected the plea. of the ſtatute of limitations to an 
action of aſſumpſit; becauſe as we began with that 
ſpecies of action, it would be wrong not to con- 
tinue it. 


1. NON ASSUMPSIT, * infraSex Amos. (52) 


And the ſaid defendant by his attorney, comes 
and defends the wrong and injury when, Sc. and 
ſaith, that the ſaid plaintiff, * ought not to have or 


demurred to. Morgan's Yad. Mec. Vol. II. p. 239. R. Med. Ca. 
40. Salkeld 423. F 


Wi 


(52) This is commonly pleaded with the general ifſue, but 
then it begins, And for further plea in this behalf, the ſaid 
plaintiff by leave of the court here for this purpoſe, firſt, had and 
1 according to the form of the ſtatute in ſuch caſe made 
and provided faith, Ke. | 
— 1 maintain 
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maintain his aforeſaid action thereof againſt him the 
ſaid defendant,” Becauſe he ſaith, that he the ſaid de- 
fendant: did not, at any time within the ſpace of 
ſix years“ next, before the day of the exhibiting the 
bill of che ſaid plaintiff, againſt him the ſaid de- 
fendant, * undertake and promiſe in manner and 
form as the ſaid plaintiff hath above thereof com- 
plained againſt him the ſaid defendant,” and this be 
is ready to verify, wherefore he © prays judgment,” 
if the faid plaintiff ought to have or maintain his 
aforeſaid\ action — OE: him the ſaid de- 
fendant, Cc. | 


A REPL TCA 170 N thereto by the Plaintiff. (53) 


And the ſaid plaintiff, as to the ſaid plea of the 
faid defendant, by him above pleaded in bar, faith, 
that he by reaſon of any thing in that plea above 
alledged, © ought not to be barred from having or 
maintaining his aforeſaid action“ thereof, againſt 
the ſaid Jonas becauſe he the ſaid” plaintif ſaith, 
that the ſaid defendant, ** did within fix years” next 
before the day of exhibiting the bill of the ſaid plain- 
tiff, againſt him the ſaid defendant, undertake and . 
pH, in manner and form as the faid plaintiff 

ath above thereof complained againſt the ſaid de- 
' fendant, and this the ſaid plaintiff © prays may be 
inquired of by the country, 1 


3. The Similiter. rey 


This is then added as in other caſes, thus, 
" And the ſaid defendant doth the like.” 


(53) This in the preſent caſe, is the nature of the general | 
iſſue in Replication, to the defendant's plea in bar. 


(54) la caſe the adverſe attorney be inclined to demur, he 
may ſtrike out the Similiter and do ſo. 


N 3 
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ck For mutual debts, . Set off, in the ee 


Note. Having now * a ſpecial plea, with in 


thereto at full length, we ſhall proceed in future by analyfs only; 
but we ſhall not trouble the reader with the account of any other 


khan ſuch pins as are in moſt common uſe ; for ſpecial pleas, vary- 


ing according to the particular caſe, are ſo extremely numerous, 
that to analyſe' them all, would more than fill a Folio; but we 
ſhall nevertheleſs conclude with thoſe univerſal e that 
cannot fail applying to every caſe. | 


1. Of Tender: 10 part, and the — the „ to the 
Refidue (55). 


The uſual method of drawing this plea is, to put 
the eneral iſſue firſt, and then proceed. 
And for further plea, 2s to (the amount of 
the, ſum tendered) parcel of rb ſeveral ſums of 


mare in the ſeveral counts Jp N ee men- 


Nea (or as the caſe may 
2d. By leave of the court. 
EN ing That the Plaintiff ought. not to maintain his 


ah To recover any greater damages than (the | 


| ſum tendered). 


5th. Becauſe after making the promiſes as to the 
(um tendered) and before the day of exhibiting the 


th. On the day on which the tender was made. 

7th. The defendant was ready and willing to pay. 

8th. And then and there offered to pay. 

gth. To receive which the plaintiff refuſed. 

roth. That the defendant always has been ready, 
and ſtill is ready. 

11th. And now brings into court (the ſum ten. 
dered.) | 

12th, And this he is rengy to verify. „ 


650 See payment of money into court. Alphabetical chapter. 
1 3th. 
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13th. Wherefore he © prays judgment,” if the 
plaintiff ought to recover more than the ſum ten- 
dered. SR, : 


Note. A tender cannot be pleaded after à general imparlance. 
_ Jad. Mec, Vol. I. 103. | 


Replication. 


| To the firſt plea, the awinter is a8ded the fa 

28 to other general iſſues; and if to the ſecond, the 
plaintiff be inclined to reply generally, he” negatives 
the tender. 

But where the plaintiff takes the money out of 
court, and proceeds for further damages on the ge- 
neral iſſue only, then the following entry is made 
after the ſimiliter, viz. 

« And thereupon the faid plaintiff riß accepts 
© out of court the ſaid ſum of (mentioning the 
% amount tendered, which muſt be always paid into 
% court.) brought here into court, wherefore -the 
%“ ſaid plaintiff is ſatisfied, the ſaid (what the ſum 
« is) and the ſaid defendant is thereof acquitted, 
« and as to trying the ſaid iſſue above joined, let a 
« jury thereupon come, Ec.” 

After tender made, a refuſal upon a a freſh demand 
vitiates it, I have therefore added the elements of a 
replication to that effect. 

iſt, As to (the ſum paid into court) by any thing 
alledged in the plea, the plaintiff l not to be 
barred from having his action. 

2d. Becauſe after the tender, to wit, on (the day 
of the freſh refuſal.) 

3 3d. The plaintiff requeſted the defendant to pay 


Ach. Which he refuſed. 
5th. And this the plaintiff is ready to verify. 
6th, Wherefore he. © prays judgment,” Sc. 


M 4 
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CHAPTER H. 
„ IVF A * . 


8 infants, or perſons under 21 years of age, 
may do any his ng for their advantage, but no- 
thing to their prejudice, there are various caſes 
wherein they are not chargeable, This, therefore, 
is always matter of conſideration, according to cir- 
cumſtances ; nothing however comes under our 
contemplation, except afſumpfit ; yet we cannot 
avoid taking notice of two general rules. Theſe 
arc, 
itt. That an infant may ſue by 3 anie, ( 56) 
e. his next friend. 
TN And defend by guardian, .. 


Nete. For if an infant fac by attorney it may be pleddel | in 
abatement, Morgan's Jade Mecum, Vol. II. 440. 80 if he ap- 
pear by his n in his defence, it is even . _ error. 


Ibid. 442. 

As to the mode of compelling an infant to name a ardion, 
the plaintiff's attorney applies to him for that purpoſe, and in 
caſe of refuſal, fix' days after, nn may be me to the 


court. 2. Wilſon, 50. 
1. Of the Plea of Sang: e 


1ſt, The defendant, by his quandian adrnined by 
the court to defend for him, an infant under 21 
ears of age, comes and defends the wrong and in- 
Jury, &c. and ſaith, E 
2d. That the plaintiff ought not to maintain his 


action. 


(56) But be may alſo ſuc by guardian; who muſt have © war- 
rant, but a prochein amie need not; both, however, muſt be ad- 
mitted by the court. 


3d. Becauſe 


* 
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3d. Becauſe at the time of the making the pro- 
miſes mentioned in the declaration, he, the the defen- 
dant, was an infant under twenty-one years. 
4th. What his age was at the ſuing out of the 
writ (though any under age will do, ſtil che Plea may | 
as well be exact as not. Allet 
5th. And this he is ready ro vert. 112 2203009 
th. Wherefore he prays Ne 1%" of880 


2. 2. 07 the Riolication. 


The plaintiff, if he pleaſe, may negative the de- 
fendant's minority ; but in ſuch caſe he ought ro be 
'well aflured; that the defendant will be unable ro 
eſtabliſh his averment. Howeverz what moſt com- 
monly: happens is, that when actions art — 
againſt infants, they are for neceſaries (57); for 
which reaſon we have ſelected __ elements of ſuch 2 


replication; ft 
; Iſt, That che ali bande not to be barred from 


maintaining his action. 

ad. Becauſe the work and labour mentlonat | in 
the firſt and ſecond counts of the declaration; were 
the work and labour of the ſaid plaintiff, as a tailor, 
in r- wearing 9 for the Gefendam, | 


( FS) We have rather here choſen a . brought by a 
tailor for the making of clothes, as there are very few infants for 
whom a gold repeater would be deemed. a neceſſary. I recolie& 
an action, brought by a hair-dreffer againſt an atcorney's clerk, 
who was an infant, and it was urged by the counſel for the plain- 
tiff, that his lordſhip would not like to fee an attorney's clerk, 
who was certain!y in the character of a young gentleman, appear 
in court with his hair about his ears, like a floven ; but the jud 

who to my knowledge has oftea waited hanf an hour of a Nik 
Prius morning on the bench, rather than frike rhe cauſes out of 
the paper, ſeemed clearly of opinion that hair-dreſſing to an 
attorney's clerk was not neceſſary, and therefore the plaintiff was 


Es 
zd. Fitting 
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zd. Fitting to his degree. 
2 That the goods ſold od fd, men- 
tioned in the third and fourth counts, were alſo fit- 
— the defendant's degree. 
5th. And that the money laid out, . in 
=, fifth count, was for the purchaſe of diver © other” 
clothes fitting to his degree. 


eib. And this the {aid plaintiff i. y to ve 


"ik, Wherefore he prays Judgment. 


AIR * 


Of the Rainder. 


The uſual . to the above: replication is, 
that the cauſe of action is not fur ; it muſt 
therefore conclude to the country as being the de- 
nial of a fact. Theſe are its elements, vizaz. 

1ſt. That the wearing apparel and clothes were 
not neceſſary and fitting to the defendant's degree. 
—_ That the work and labour were not mn to 

44. No Nor were the e laſtly mentioned ning 
to his degree, 


; Note. U hi he roms dah, and the point 
to be decided is, whether the cloathes furniſhed for the infant 
were fitting to his degree, or not ; for which reaſon the plaintiff 

ought to be prepared with evidence to ſtate what the defendant's 
degree was at the time he had the things; this being the pivot 


' 


mpon which the whole turns. 
c - Alſo ſee INFANT in the METER chapter. 


t will not now be becrllry to give any further 
examples, _. Suffice to obſerve only, 4 all ſpe- 
gal pleas whatever have theſe 


Univerſal 
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Univerſal Principles. | 


1ſt, That che plaintiff ought not to maintain his 


action. 
2d. The reaſon why. . 
And which the defendantis ready to verify. 
Ach. Wherefore he prays judgment. 
And theſe hald vice verſa; and all pleas being 


ſpecial muſt be — 1 7 n _ the fol- 
lowing. 


e King's Bench. 

1. n ad diem, to a bail bond. 

2. Son aſſault demęſne. 

*. Plene adminiſtravit. 

4. Kiens per diſcent. 

5. Nul tiel record (5 W. 
5. Per minas. 2 77 
7. Per dures. e On FAVE 
8. Sobvit ad die. . e 
9. Ne unques executor. 
10. ney: . 4 8 


"tn Cui Pra. 


The 975 I muſt be oe! 17 4 4 nail and 
the replications mult be ſo to. 


8) When the defendant pleads a judgment recovered, the 
plaintiff replies nu tied record, that there o ſuch record; it 
is therefore incumbent upon the defendant to —— that judg- 
ment, which he can very rarely do, this being made uſe of 
as a plea to get over the term. 

he production of the judgment is to the judges, not to a 
jury; WAY called trial by record. 
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Preliminary Obſervations. 


CANNOT quit the fubje@*of ſpecial pleading, 
without giving ſome what at length the action 
— of replevin, as differing from. all, others, the 
_ pleadings therein being of a nature peculiar to them- 
felves. In the commencement. of this work; we 
tried an ifſue of fact, wherein the plaintiff held the 
affirmative fide of the queſtion: in replevin,, howe- 
ver, the caſe is generally altered, as it moſtly hap- 
pens that the p/aintiff holds the negative, and the de- 
fendant the affirmative. Conſequently the defendant's 
counſel at trial opens the caſe of his chent firſt ; the 
pleadings, as in other caſes, being previouſly opened 
y a junior; and it is common for both parties to 
have two counſel,” as both are actors, and either may 
take the record into court. 
I need hardly obſerve, that the uſe of this actian 
is to recover goods illegally taken in diſtreſs. ' 
Suppoſing therefore a ſeiſure to be made, and the 
te nant inclined to repleyy his goods, the mode of 
doing it is by his entering into a hond 10 the Pperiſf, 
with two ſureties beſides himſelf, who muſt be re- 
ſponſible houſekeepers. This bond is uſually given 
for double the value of the goods diſtrained, and is 
commonly executed at the ſheriff's office; the con- 
dition of it being 1 proſecute the ſuit with effet, and 
return the goods, provided the diſtreſs 1 to 4 
egal. 


\ 
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illegal. This being done, the goods are reſtored to 
the tenant, who then, in order to prevent the bond be- 
ing forfeited (59), muſt proſecute his ſuit accordingly... 
It is uſually commenced by plaint in the hers 
court, and then removed into the court of K. B. or 
C. P. by recordari facias loquelam, commonly called 
re. fa. 46. as Dein a4 La RR Ar 
We ſhall now proceed to our particular example, 
taking the ſame mode of arrangipg the proceedings 
by plaintiff and defendant as in Mum pt. 


Particular Example. wh 
| Plaintiff. 
1. How to ſue out the Re. fa. lo. 


The attorney | having taken a warrant to proſe- 
cute, as in other caſes, makes out a precipe, which 
he leaves with the curſitor of the proper county, 
who prepares the writ by the time required. 


2. Of getting the Writ returned. (60) © | Fa 


This is done by leaving it at the ſheriff's office for 
| | | that 


(59) The proceedings on replevin bond are ſimilar to thoſe on 
bail bond; and it may be aſſigned by indorſement to the 
avowant, or perſon» making conuſance, in four days, excluſive af- 
= the time therein limited for the plaintiff to proſecute his 
uit, | | 

Note. But if before avowry or conuſance the 'plaintiff be 
nonſuited, the action muſt be brought in the name of the ſheriff. 


But the court may give relief, on motion, which operates as a 
defeaſance. | 

| The ſtatute, which treats of replevin, is the 11th G. II. c. 19. 

but this is only with. regard to goods ſeized for rent, all aber re- 
plevins being on the common law. 


(50) To get the writ returned in due time is what ought never 
to bo neglected, as it may cauſe conſiderable diſpute, and of 
| 3 courſe 


fs REPLEVIN. 
that purpoſe, and in a few days fetching it from 
. Of the Ang i.. 

The writ muſt be then filed with the filacer, 


which, to prevent diſputes, ſhould be done immedi- 
ately when fetched m the ſheriff's office. 


Nate. Nothing need be obſerved as to defendant's appear- 
ance, it being the ſame as in any other caſe, where appearance 
3s entered with the filacer. See original Alphabetical Chapter. 


courſe expenſe in applying to the court; it ſhould therefore be 
immediately taken from the ſheriff*s 7e the filacer's, as I do not 
believe the practice is difin&ly ſettled as to what time the courts 
allow for the filing it, in the caſe of the cauſe being removed by 
the plaintiff ; but when removed by the defendant, two terms are 
allowed. It is ber of moſt gentlemen conver- 
fant in this branch of practice, that the like time is allowed to the 
plaintiff. And upon a motion in Scott v. Mirchell, in C. P. Tri- 
nity Term, 1790, it appeared that the writ of re. fa. lo. had not been 
filed till five or ſix days after the return, when it was contended 
on the part of the defendant, that it ſhould have been filed 
upon the return; butſon the ſuggeſtion of one of the ſeconda- 
ries, that in caſe the ſheriff were tarde in his return, the plaintiff 
mull have time to rule him, and therefore ought not to be pu- 
niſhed for the ſheriff's neglect. The judges were unanimouſly 
of opinion that the re. fa, lo. had been filed in time. 

r, the ſafer way is, when the ſheriff is ale, to ſue out 
an alias re. fa. lo, and then a plaries. See J. Mic. Vol. II. 
131. alſo Sellon's Analy/is, p. 84. Though can be little 
doubt but the ſame time is allowed to the plaintiff as to the de- 
fendant ; for ſecurity being given to the ſheriff, the defendant 


cannot be injured. Fil 


* 


- — 


we 


II, 


CHAPTER 
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CHAPTER IL 


| Plaintif. 
Of the DECLARATION. 


Preliminary Obſervations. 


O notice herein need be taken of the proceed- 

ings in the court below. The intent of it is 

to demand of the defendant the rea/on why he took the 

plaintif*s goods ; but as it differs from all others, and 

not being long, we have preferred giving an example 
at length, viz. — 


Particular Example. 

(61) Middleſex, ſſ. The defendant, late of &c. 
was ſummoned to anſwer. the plaintiff of a plea, 
wherefore he took the goods and chattels of the ſaid 
defendant, and them unjuſtly detained againſt gages 
and pledges, until, &c. And whereupon the ſaid 
plaintiff by his attorney complains, that the ſaid de- 
ſendant, on the (62) day o in the 
year of our ſovereign lord the now king, at Weſt- 
minſter, in the county of Midaleſex, in a certain meſ- 
ſuage (63) or dwelling-houſe of the faid plaintiff 


(61) The venue may be either in the county wherein the 
goods were originally taken, or if cattle, in tbat into which they 
were afterwards driven. | 

(62) The day the ſeizure was made. 


(53) The locus in guo, or place wherein the goods, &c. were 
taken, muſt be always mentioned, or it is cauſe of Special de- 
murrer ; for it is not ſufficient to mention the town and county, 
but the houſe or field, &c. muſt be alſo ſtated, wherein the goods 
or cattle were at the time of ther being terz2d. 


there, 
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enen. 
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Preliminary Obſervations. 
HE. defendant in repleyin does not plead as in 
. other actions, but uſually makes avowry if land- 
lord; if Heward or bailiff then he makes ceniſance, 
which is in the ſame nature: either of which may 
not be improperly defined the defendant's declaration, 
as herein he ſets forth his reaſons why he diſtrained 
the plaintiff's goods; unleſs indeed that the accuſa- 
tion be totally falſe, then the defendagt may, as in 
other caſes, plead the general iſſue, which in reple- 
vin is non cepit, that he did not take the goods, 
&c. (64) ; or if the locus in quo in the declaration be 
not right, he may plead cepit in alio loco, that he took 
the cattle in another place (65); but really, in my 
opinion, this latter is rather quibbling than plead- 
ing; for ſurely the main queſtion is whether the de- 
fendant took the goods or not, and not the particular 
ace. 5 
F Or non cepit may be pleaded to part. Morg. Vade 
Mec. Vol. II. 136. HAS 
Or if the goods taken were actually the defen- 
dant's property, he may plead that matter in bar. 
But as 1t moſt commonly ariſes that when reple- 
vin is brought, the goods have actually been diſtrain- 
ed by the party againſt whom it is brought; and 
that the goods taken were really the property of the 


(64) 1 Bro, Ent, 312. | 
(65) Barnes, 353. Morg. Vade Mec. V. I. 138. 


N plaintiff 
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there, took the goods and chattels following, to wit, 
| here ſet forth the goods or cattle, and their 
66) price) of the ſaid plaintiff, and them unjuſtly 
gdietained againſt gages and pledges, until &c. where- 
fore the ſaid plaintiff ſaith he is injured, and hath ſuſ- 
tained damage to the value of one hundred pounds, 
and therefore he brings his ſuit, 
a Note. The r is the figs in Fa. court as in the other, 
it being always ſuppoſed to be founded on original, and the time 
for delivering it the ſame as in other caſes. N 


* 


(66) The regular form, if goods, is to ſay of the price; if 
cattle, of the value. Morg. Yade Mec V. III. 591. though you 
may ſet 2 price or value, or lay your damages at any amount; - 
p if cattle, &c. be taken in two counties, it mult mention how 
many were taken in one, and what number in the other. 
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Defendant. | | 
plaintiff at the time, and not of the defendant ; the 
common. and ordinary proceeding after the declara- 
tion is delivered is, for the defendant to make avotory 
or-conuſance, the time for doing which is the ſame 
as that for pleading. We ſhall therefore give an ex- 
ample at length of an avowry, ſüppoſing the goods 


- 
l 


to have been ſeiſed for a year's rent. 


And the ſaid defendant by his attorney, comes and 
defends the wrong and injury, when, &c, and well 
avows the taking of the ſaid goods and chattels in 
the ſaid meſſuage or dwelling-houſe, in which, &c. 
and juſtly, &c. becauſe he ſays that the ſaid plaintiff, 
- for the ſpace of one half year next before, and ending 

on the feaſt of: St. John the Baptiſt (67), in the 
year of the reign of our ſovereign lord the now king, 
and from thence until and at the ſaid time when, &c. 
- held and enjoyed the ſaid meſſuage or dwelling- 
houſe, in which, &c. with the appurtenances as te- 
nant thereof, . under a demiſe thereof theretofore 
made to him,” at the yearly rent of 100 J. (68) 
te payable half yearly,” (6 2) at the feaſts of St. Jobn 
the Baptiſt, and the birth of our lord Chriſt, by equal 
portions: and during all that time held the ſame of 
the ſaid defendant, as his tenant thereof, at the rent 
aforeſaid ; and becauſe 50 l. (70) of the rent afore- 
ſaid for one half year ended on the feaſt day of St. 


(67) Or when elſe due. 
(68) The exact amount of the annual rent. 


(69) How the rent is reſerved in the leaſe, &c. ſhould be men- 
tioned ; for unleſs a yearly rent be made payable quarterly, or 
half yearly, no diſtreſs can be made till the end of the year. 


(70) The exact ſum due. 


. 
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5 | Defendant. 

Jos the Baptiſt in the year aforeſaid, was at the 
id feaſt-day in that year, and alſo at the ſaid time 
when, &c. unpaid and in arrear to the ſaid defen- 
dant from the faid plaintiff, the ſaid defendant well 
avows(71)the taking of the ſaid goods and chattels 
in the ſaid meſſuage or dwelling-houſe, in which, &c. 
and unjuſtly, &c. for and in the name of a diftreſs 
for that rent, ſo being due, and in arrear, and unpaid 
to him the ſaid defendant as aforeſaid, which ſaid rent 
ſtill remains due and unpaid ; and this he the ſaid de- 
fendant is ready to verify. Wherefore he prays 
judgment, and a return (72) of the ſaid goods and 
chattels, together with his coſts and charges, to be 


adjudged to him according to the form of the ſtatute 
in ſuch caſe made and provided, &c. 


(71) In conufſagce, it is “ well acknowledges.” 
(72) This alludes tothe nature of the execution. 


CHAPTER Il. = 


* 1 


Of PLAINTIFF's PLEA in BAR. 
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CHAPTER IM. 
Of PLAINTIFF's PLEA in BAR. 
£5! Preliminary Obſervations. | 


HE defendant having delivered his avowry, 
with notice to plead thereon as in other caſes, 
the next ſtep taken by the plaintiff is to plead in bar, 
and herein he has all the advantages common to a 
defendant in other reſpects, as he may take iſſue on 
any point in the avowry, or demur, or plead in bar 
ſpecially, advancing ſome new fact, according as the 
nature of his caſe may require. 

But let it be obſerved, that the plaintiff in replevin 
can in no caſe compel the defendant to fer forth his 
title, although he himſelf may plead bis; as ſuppoſe 
the eſtate to be his own freehold, for inſtance: and 
if that fact be proved, it then becomes evident that 
the defendant had no right to diſtrain: but as the ſet- 
ting out titles in pleadings is ſomewhat difficult, and 
at all times expenſive, it is rarely done. 
Indeed a ſpecial plea never ſhould be drawn in any 
caſe wherein à general one will anſwer the purpoſe. 
The fact ſtated in our avowry was a demiſe at a 
yearly rent of 100/. to this the general iſſue is aon 
demifit, ** that the defendant made no ſuch demiſe,” 
and this upon the trial anſwers every purpoſe of the 
plaintiff; except that of recovering damages for the 
treſpaſs. - Becauſe, if the defendant be unable to 
prove the letting by him, and biring by the plaintiff, 
the latter of courſe muſt have a verdict, in which the 
damages can be only nominal, as a ſhilling for in- 
ſtance; and a future action may be brought to reco- 


ver damages for the treſpaſs; but I ſce no reaſon, if 
| the 


RE PL E VI N. 183. 


c HAP TER II. 
ie 2 CORTE, 
HE plaintiff having delivered his plea, if iſſu- 

able as in our example, the defendant's attor- 
ney then adds the_fmiliter, and iſſue being thus 
joined, the record is engroſſed and paſſed as in other 
caſes ; but as in replevin both parties are actors, ei- 


ther may take the record down to trial, but uſually 
the attornies agree upon this between themſelves. 


„„ REELETTN , 
| | Plaintiff. 
the title be clear, though it be expenſive to ſet it 
out, why it ſtiould not be ſet out, where ſo groſs a 
treſpaſs is committed, as for one man to ſeize the 
s of another, having no claim whatever to the 
emiſes (73). 3 
Fife muſt be admitted, nine times in ten, 
"when 8 are ſeiſed, they are really fo for rent 
"dye; tilt if there be nothing dye, or where the 
"rent has been paid, it is right that the tenant ſhould 
"have a means of defending himſelf, fo that the truth 
Or falſehood of his affertions may appear upon the 
trial. In cafes therefore where a demiſe to the 
plaintiff has been made, the moſt common plea in 
bar of the defendant is “ nothing in arrear,” which 
is the general iſſue to the ſecond fact ſtated in our 
avowry ; we ſhall therefore ſelect that for our 


— 


Particular Example (74). 


Nothing in Arrear. 


And the ſaid plaintiff ſaith, that by any thing by 
the ſaid defendant in his ſaid avowtry above alledged, 


(73) An inſtance of this kind I once knew. A gentle- 
man who had been formerly in the navy, but having retired 
upon his half pay, purchaſeda houſe for his own reſidence ; ſeven 
years after a fellow came, to whom he was a total ſtranger, and 
ſaid it was his houſe, demanding near 200 J. for rent. It is na- 
tural to ſuppoſe that my friend treated the new acquaintance not 
very civilly, but told him to go about his buſineſs ; however, in 
a ſe days after, an attorney applied to him, and actually diſ- 
trained his goods to near the above amount; upon which he was 
under the neceſũty of replevying them, and on the trial of the ac- 
tion, had a verdict upon the iſſue joined on the plea of non 41 
mifit, with one ſhilling damages only. BY 

(74) If money be owing from the landlord to the tenant, this 
ſhould be pleaded ſpecially, beſides nothing in arrear, as the lat- 


ter applies to the rent only. But /ee Ser Off in the Alphabetical 
Chapter. 
he 
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he ought not in his own right to avow the taking of 
the ſaid goods and chattels in the ſaid meſſuage and 
dwelling houſe, in which, &c. to be juſt ; becauſe as 
to the ſaid ſum of 50. in the ſaid avowry mention- 
ed above, and ſuppoſed to be due and in arrear to the 
faid defendant, for one halt yearly payment, ending 
on the feaſt day of St. John the Baptift, in the ſaid 
year of our lord the now king, he the ſaid plaintiff 
faith, that nothing of the ſaid rent at the time of the 
taking, &c. was in arrear and unpaid, as by the ſaid 
avowry is above {uppoſed, (and concluding to the 
country.) | | | 


Note. On the trial of this iſſue, according to our example, the 
defendant, and net the plaintiff, holds the affirmative fide of the 
queſtion ; and therefore his junior counſel firſt opens the plead- 
ings: then the ſenior ſtates the caſe to the court and jury, 
and the trial proceeds as in other caſes, with no other dif. 
ference, except that in this iſſue the defendant is conſidered in 
the nature of plaintiff, for whom we ſhall ſuppoſe a verdict to 
be given, and thus proceed to execution. 


See Defendant, Chap. III. 


3 
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CHAPTER, IV. 
Of EXECUTION. 


HE execution 1s the writ of retorno Babendo, 
(75) chat is for the plaintiff to have the goods 
reſtored him, which he had before diſtreined, the 


Giftrefs by the trial being deemed legal; but if the 


be made away with, as is fometimes the caſe, 
« before an aſſignment can be taken of the replevin 
bond,” the execution ſhould be got returned by the 
ſheriff, © elongata,” that the goods, Cc. are re- 
moved. 


| Nou Prot. 
Note. If the plaintiff ſuffer himGlf to be non proſſed, the 


deſendant may then enter up judgment, pro Fetorno ba lende, 


making a fuggeſtion in the zature of an avowry or conuſance, 
to aſcertain to the court the cauſe of the diſtreſs, and then be 
moſt execute a writ of inquiry, that the ſum due may be aſcer- 
tained before he ſigns final judgment. So that Now Pros in Re- 
&viz, the reader will oblerve is ilar fo Judgment by Default 
other caſes. 


(7;) At the ſame time the ede may ſue out further 
execution by ca. /a. f. fa. Ic. for his coſts. | 


ELEMENTS OF SPECIAL PLEADING. 
B O OK IV. 
Of EFECTMEN T. 


CHAPTER I. 


188 ExEzMENTS OF SPECIAL PLEADING. 
Plaintifſ. 


1 Iv. 

nnn, 

o EV E CTM E M T. 
Preliminary Obſervations. 


N the firſt book of this part of our work, we 
divided all actions into two primary genera, 
i. e. perſonal and real, and having already treated 
ſufficiently. at large of the former, 'we ſhall now 
proceed to the latter; during our diſſertation on 
which, the reader will pleaſe to avail himſelf of the 
uſeful knowledge to be gained by analogy; we ob- 
ſerved before, that ejectment is called a mixed, not 
a real action, but as it can only be brought to re- 
cover real property, the reader will moſt likely 
think with me, that * real” is its proper name. I 
do not enquire into what things were in the days of 
our great grand - father's progenitors, I am writing 
the hiſtory of my own time, not but 1 dare 
affirm our anceſtors managed things in thoſe days 
ſuitable to their knowledge and abilities; it is there- 
fore our duty to do ſo as well in our days, deriving 
at the ſame time all the benefits reſulting to us from 
the improvements we have made on former ages, 
Had our anceſtors gone on in the beaten path, like 
their forefathers, we ſhould not have been what we 
now are; they improved, and therefore we ought 
to do the ſame, | *Y | 
The nature of the action of ejectment is equally 
with that of aſſumpſit well worth the reader's atten- 
tion; by the latter perſonal property, from the 
| ſmalleſt 
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"CHAPTER. 1. 
of EFECTMENT. 

Preliminary Obſervations. 


HENEVER a tenant is ſerved with a de- 

2 claration in ejectment, he ſhould without 
delay, deliver it to his landlord, for he is liable to 
forfeit three years rent in caſe of neglect. | 

And the landlord by leave of the court, may be 
made defendant inſtead of his tenant; (73) ſo indeed 
may any other perſon, claiming title either to the 
whole or part. | | 
That the landlord may appear either by himſelf, 
or jointly with the tenant, a brief to move for that 
purpoſe is given to counſel, and leave is granted of 
courſe, on condition that he enter into the uſual 
rule of confefling, © leaſe, entry and ouſter ;” and 
there is no need of any affidavit, but the rule is 
drawn up at the clerk of the rules, a copy made of 
it, and annexed to the plea; to which is alſo added 
the common conſent rule. 


Note. Generally ſpeaking no perſon can be any gainer, by 
not appearing. agreeable to the notice; indeed this is a rule 
which holds good in moſt caſes, it being the duty of every citi- 
zen when called into law, immediately to obey the ſummons. 


In caſe of eje&ment, if appearance be neglected, 
judgment may be obtained againſt Richard Ree the 
caſual ejector, and the occupier of the premiſes of 
courſe is turned out of poſſeſſion by the ſheriff. 


(73) 11 G. II. c. 19. 
The 


Action of law. 


thereof. : 
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| Plaintip . 
ſmalleſt to the greateſt amount is regulated; by the 
former, any eſtate of value, however great or mi- 
nute, or of tenure for ever, for life, or for years, 
may be recovered. . 

The ſtatute of limitation is twenty years, but any 
entry made within that time ſaves it. Entry is 
effected by laying hold of the latch of a door, or 
taking a piece of earth in your hand, according as 


the eftate may be, either houſe or land, or both, 


declaring -at the ſame time the purpoſe for which 
fuch act is done; and when the eſtate is in different 


counties, different entries ſhould be made; the like 
if it be let to different tenants. (76) 


Nate. This cleim holds good for a yearand a day, and may 
every year be repeated. | 
In bringing this action, the firſt thing to be ob- 


ſerved is, © whether there be a tenant in poſſeſſion,” 
becauſe if the premiſes be totally empty, a leaſe 


muſt be made of them to ſome actual perſon, (77) 


who in conſequence of enters on the eſtate, and 


being turned out by ſome third perſon, the Hut 


leaſe, entry and ouſter is complete. 


This the reader will obſerve is altogether but a 


1 


| Note. At the time of ſealing and delivering the leaſe upon 
the land to the leflee, by the owner or his attorney appointed by 
letter under ſeal ; a fourth perſon delivers a declaration in eject- 


ment to the third perſon, who turned the ſecond or leflee out. 


The action therefore, the reader. will obſerve is in the nature of 


(76) See Black. Com. 3. 175. 


(77) But whether the premiſes be occupied or empty, if the 
action be to recover poſſeſſion for non payment of rent, under 


the ſtat. of the fourth of G. II. there needs no actual leaſe, c. 


to be made, but the declaration needs only be ſtuck upon the 
door, or when the eſtate is in land on fome notorious part 
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Defendant. | 

The firſt object of obſervation on the receipt of a 
declaration, ought to be the court in which the 
ation was commenced; and if in B. R. whether by 
bill or original, the blank rule for B. R. may be 
bought at the ſtationers, but for the C. P. it is to be 
had only of the ſecondary. If proceedings be in 
B. R. by bill, the appearance is entered with the 
clerk of common bails, if by original with the 
flacer, and if in C. B. with the Flacer of the proper 
county, who ſtamps the rule, and in B. R. the rule, 
Sc. is left at one of the judge's chambers; but in 
C. P. with the prothonotary. 

The appearing and pleading although diſtin& in 
themſelves, are yet done at one and the ſame time. 
But let us proceed to an example of the mode of 
appearing and pleading by the tenant in poſſe ſſion, 
ſuppoſing the declaration to have been by original. 


PARTICULAR EXAMPLE. | x 


Rule of Court. 


Hilary Term in the thirty- ſecond Year of King 
George III. 


Stormont and Way. 


2 to wit] Doe on the demiſe of Jobnſon 
againſt Roe, for two meſſuages, two barns, two 
ttables, 1000 acres of arable land, and 500 acres of 
paſture, at A. in the county of Herts. (74) 
It is ordered by conſent of the attornies for both 
parties, that James Thompſon be made defendant, in 
the ſtead of the now defendant Richard Re; and do 
forthwith appear at the ſuit of the plaintiff, (75) and 


(74) If the action be to recover only a part; 9 
a e expreſſed in the declaration. 


75) If by bill, add, ** and file common bail.” 
3 receive 


4 I 


an ation of treſpaſs for this ** ejeAment.” But as it dots not 
Þ often; ariſe that eſtates are found' without owners, as with, we 
thall ſelect for our example the mode of proceeding, when the 
Go: is in ſome perſon's poſſeſſion. In ſuch cafe, no part of 
is former fiction of leaſe, entry and ouſter is vied ; but another 
1 Kion, wherein the leaſe, entry and ouſter are not actually made, 
dat only ſuppoſed ſo to be, and muſt therefore be confeſſed by 
rale of court, ſo that in ſhort, it may be called one fiction upon 
another. (78) Nen N 


Let us however proceed to our, | 


* t 


PARTICULAR EXAMPLE. 


1. Declaration. (79) 


Printed forms are to be bought at the ſtationers, 
in the filling up the blanks of which, the following 
things are neceſſary to be obſerv een. 
iſt. The venue muſt be laid in the county where- 
in the eſtate lies. | 8 

2d. The day of the commencement of the demiſe 
muſt be after the title of the leſſor (80) of the plain- 


(78) As ſome of my readers like Dbz 2uixote's ſquire Sancho, 
may wiſh to know who was the firſt tumbler. It is my duty to 
inform him, it was Lord Chief juſtice Rolle, who fat in the 
court of King's Bench (1) during the exile of King Charles II. 
he contrived what Blackfope calls this ſtring of legal fictions. 

(79) This in ejectment is the f proceeding, no writ being 
neceſſary whether by original or by bill, and the former ought 
always to be preferred, becauſe in caſe error be brought, it mult 
be in parliament in the firſt inſtance. 


(80) This is the perſon, who actually claims the eſtate, but 
he does not bring the action in his own name, but in that of 
Jobs Doe, of whom we have often had occaſion to ſpeak as a 
fictitious perſon ; the defendant is likewiſe f4itious being Richard 
Ree. The ſtyle of the cauſe is therefore Doe, on\demile of 4. J. 
againſt Roe. he - 


— 


tiff 


— 


— (x) Then called the court of upper bench. 
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receive a declaration in an action * of treſpaſs and 

ejetment” for the premiſes in queſtion, and forth- 
with plead thereto, © not guilty;” and upon the 
trial of the iſſue, confeſs © leaſe, entry and ouſter,” - 
and infift upon the title only, otherwiſe let judg- 
ment be entered for the plaintiff, againſt the now 
defendant Richard Roe by default; and if upon the 
trial of the iſſue, the ſaid James Thompſon ſhall not 
confeſs, leaſe, entry and ouſter, whereby the plain- 
tiff ſhall not be able further to proſecute his writ 
(76) againſt the ſaid James Thompſen, then no cofts 
ſhall be allowed for not proſecuting the ſame; but 
the ſaid James Thompſon ſhall pay coſts to the plain- 
tiff in that caſe, to be taxed; and it is further or- 
dered, that if upon the trial of the ſaid iſſue, a ver- 
dict ſhall be given for the ſaid James Thomp/on, or 
if it ſnall happen that the plaintiff ſhall not proſe- 
cute his ſaid writ, for any other cauſe, than for not 
confeſſing leaſe, entry and ouſter : then the leſſor of 
the plaintiff ſhall pay to the ſaid James Thompſon, 
coſts in that behalf to be adjudged. 


By the Court. 


Attorney for the Plaintiff. 
— for the Defendant. 


' The plea muſt be the General Iſſue, © Not 
Guilty,” as expreſſed in the rule, o which it is al- 
| ways annexed. | 


* an appearance is entered with the flacer, 
thus, 

[ Herts. ſſ.] Appearance for James Thompſon at 
the ſuit of Jobn Doe, on the demiſe of Thomas 


Jobnſon. 


(76) If by bill, ſay, * his bill.” | 
O At 
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. Plaintif. 
tiff 3 otherwiſe the Shit will be non- 
ſuited. _ 
za. The commencement of the ſuppoſed leaſe 
(81) mult be before the ſuppoſed ejectment, but yet 
if the title accrue in vacation, you may deliver the 


declaration as of the preceding term. 


4th. The eſtate muſt be deſcribed with ſufficient 
accuracy, that the ſheriff in caſe it be recovered 
may know what he ought to take in execution, to 
put the leſſor of the plaintiff or claimant in poſſeſſion 


ol. 


At the end of the „ is added the follow- 


ing notice, vix. 


Mr. James Thompſon, (8 2) 


I am informed that you are in poſſeſſion of, or 
claim title to © rhe premiſes mentioned in this de- 
claration of <:- ament, or to ſome part thereof; 
and I being ſued in this action as a caſual cjector, 
and having no claim or title, do adviſe you to ap- 
pear next Hilary term, (83) in his majeſty's court 
of King's Bench, by ſome attorney of that court, 
and then and there by 5 rule to be made of the ſame 


481) In the adion brought . for molhe profits, the 
plaintiff cannot recover for any longer time, than from the com- 
n encement of the ſuppoſed leaſe, whatever he may be otherwiſe 
entitled to; it is therefore the proper way to lay it directly after 
the claimant's title accrued : but leit there be any miſtake re- 
ſpecting this point, the ſpecial pleadlers uſually lay two demiſes, 
„uch mode of doiag the buſinels readers the declaration jult 
Wo Be the lengib. 


(82) The name of the tenant in poſſeſſion. 


(83) If the premiſes be fituate in Loncver or Middle/ex, the 
notice to appear ſhouid be the firſt day of the ſucceeding term; 
but if in the couatry, to appear as of the term generally, our 
notice therefore ſuppoſes the venue to have been laid in the coun- 
Ny. 


| court, 
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At the ſame time the plaintiff's attorney; muſt 
as in other caſes, file his warrant to proſecute; and 


the flacer having ſigned the rule, and written on it 
« appearance entered, the attorney then leaves it 
at one of the judges chambers. 
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ſtead, otherwiſe 1 ſhall fuffer judgment to be en- 
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yourſelf to he made defendant in my 


tered againſt me, and you will be turned out of 
On Your loving friend, 
| © Richard Roe. (84) 


(Day of the month. 


2. Of the Delivery. 


The declaration and notice, ought to be perſon- 
ally ſerved on the tenant in poſſeſſion, yet if he can- 
not be found, ſervice on his wife, ſon or daughter 
will do; and it ſhould, be before the Eſſoin day, or 
the tenant is not bound to plead till the term. after 
that named in the notice. 


See Defendant, Chapter I. 


3. Of the Iſue. 
1 9 


This is made up, of the ſame term, with the plea, 
but without a memorandum, when by original; but 
with one if by bill, and inſerting in either caſe the 
real defendant's name inſtead of that of the caſual 


ejector, and ſay, © of a plea of treſpaſs and eject- 


ment,” in all other reſpects it is the ſame as in our 
example in aſſumpſit, in the firſt part of this work; 


differing only of courſe as the pleadings differ. 


Note. As the notice of trial in ejectment, and all proceedings 
reſulting therefrom, are ſimilar to other caſes, we refer the rea- 
der to our example in Aſſumpſit. P. 46. Kg cane 


(84) But in caſe the premiſes be-uncccupied, the ejeQor ought 
to be {ome real perſon as well as the leſſee. 
| 4. Of 
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„4. Of Execution. 

The execution is the writ of poſſeſſion, but in 
ſubſtamee, analagous to other etecùtions; in ſhore; it 
is the king's letter to the ſheriff commanding him 
to deliver the eſtate to the victorious party; beſides 
which, an additidnal execution is taken out, being 
uſually either à ca. ſa. of F. fa. in the commot way 
for the coſts; and if tlie verdict be for the defendarit, 
he may have a ca: ſa. or ff. fu. in like manner 
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CHAPTER Il. 


O Proceeding in 3 by Landlord againſt Tenant, 
5 under the 4th. G. 2. c. 28. . 2. 

HEN half a year's rent (85) is in arrear, 

and no ſufficient diſtreſs can be had upon 
the premiſes, (86) the landlord having power of 
re-entry, (87) may bring an ejectment to turn the 
tenant out of poſſeſſion. As to the mode of pro- 
ceeding, it is the ſame as in other caſes, except that 
whether the premiſes be occupied or empty, no 
actual leaſe, entry or ouſter is made, but neverthe- 
leſs confeſſed by rule according to our example 
above. See Tenant. | 


(85) (86) (87) Theſe three facts muſt be 2 upon the 
trial; for which reaſon power of re- entry ſhould always be re- 
ſerved in leaſes and agreements. For if judgment be even ſuf- 
fered by default, ſtill an affidavit of theſe facts muſt be made be- 


fore it can be ſigned, 


EJECTMENT. 
Tenant. 


CHATTER: @M. 
Of Proceedings in Ejettment, &c. 


A TENANT may prevent himſelt being 
A ejected, i. e. he may preſerve his premſſes. 


1. By paying the rent and coſts before exe- 
cution. | 

2. Or any time within fix months, he may file a 
hill in equity for relief, but in ſuch caſe he muſt 
bring into court (within forty days after the land- 
lord has put in his anſwer) ſo much rent and coſts, 
as the landlord ſwears to be due, there to remain 
till a hearing ; when the tenant may be relieved ace 
cording to circumſtances, 
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CHAPTER I. 
Of Judgment againſt the caſual Zjector. 


| TT I'S cannot be ſigned without a motion 
$8) being firſt made for judgment againſt the 
caſual Heger, upon which a rule ui is drawn up, 


that unleſs the tenant appear within the time men- 
tioned therein judgment may be ſigned. 


This motion muſt be grounded upon an affidavit 

— 185 the ſervice of the copy of the declaration, 

2 the three facts juſt mentioned (if eject- 

— be for rent in — The counſel puts his 

name to the See, and gives it to the clerk of 

the rules in F. R, os ſecondary in C. P. with the 
affidavit. 


The above 1 150 may be made (if the eſtate be 
in London or Middleſex) . che firſt day of the term, 


(88) But arſt che ati attorney ſhould ſearch at the la- 
cer's for the defendant's appearance. 


(89) This affidavit is well worthy the reader's obſervation, 
it is analogous to that id ather actions, wherein after ſervice of 
proceſs the — >. g to appear, the plaintiff files an 
appearance for him, hut Before which ſome perſon muſt make 
afidavit of the due ſervice of proceſs ; ſo that hence reſults that 
admirable principle of the Engliſh law, that no man can be de- 
Prived of his liberty, (1) without evidence of a proper ſervice of 
fome proceeding upon him, nor can his property in any way be 
touched, and herein the courts agtee, the practice being juſt and 
uniform. What therefore we want as improvement in the prac- 
tice of our law is, that when a defendant is arreſted, he ought 
not to be ſo er. detained before his cauſe is decided. Nor 
ſhould the plaintiff be put to ſo heavy an expenſe before a deci. 
ſion can be obtained. See Arreſt in the third part Idee work. 


22 3 
(1) Except by Arreſt, and before then an affidavit muſt be 
made of the debt. | 
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and the tenant has but four days aſter to appear 
incluſive; but if not made before the four. laſt da 
of term, he has then till two days after the Eſſoin 
day of the ſubſequent term. 


Note. A diſtinction ought here to be taken, very neceſſary on 
the part of the claimant of the eſtate to be known; that is, as to 
the time which the defendant has to plead, provided the venue 
be laid in any other county than London or Middleſex; for al- 
though the notice to plead be in Zafer or Michaelmas term, yet 
the tenant has till four days after the ſubſequent term, becauſe 
they are iſſuable terms, i. e. thoſe terms before the aſlizes, and 
in counties. where the affizes are held only ence a year, defendant 
has till four days after the concluſion of the iſſuable term pre- 
ceding ſuch aſſixe. Hence the reader may collect this principle, 
« that the law is contented, ſo the plea be delivered at any 
„time within four days after the term, next before the afſizes, 
% in which the action is intended to be tried. The declaration 


„being howoyer delivered before the Eſſbin day of the term, in 
„ which the defendant is 108000 to plead.” * 990P ©rld, i | 


Motion for Judgment. 
The plaintiff muſt therefore regulate h motion 


for judgment accordingly. 

The next object of our conſideration is, when he 
muſt move for it, which in B. R. is the ſame term 
in which the defendant was required to appear; but 
in C. P. if the notice were to appear in Eaſter or 
Michaelmas term, there is no need to move till the 
next iſſuable term. 1 


Note 1. If the notice be to appear in Hilary or Trinity term, 
the motion may be made the laſt day of term. 


Note 2. If the tenant neglect to appear according to the rule 
obtained by motion, =o rule to plead need be given. 


Note 3. It is impoſſible to quit the ſubje& of ejectment, 
without admiring how beautiful and ſimple the action would be, 
were it brought originally in the name of the proper claimant 
againſt the proper tenant of the eſtate, and unentangled with 

the rule to confeſs leaſe, entry and ouſter. * 
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Containing all thoſe Matters which would have de- 
ranged the Order of the Work, had they been placed 
elſewbere. 


ABANDONMENT. 


HE owner of a ſhip is not entitled to aban- 
don her, unleſs at ſome period of the voyage, 
there have been a total loſs: and if the ſhip arrive 
ſafe, the cireumſtance of her not being worth re- 
pn will not make the loſs total. The defendant 
ad inſured on the friendſbip from Wyberg to Lynn 
100/. for two guineas, and having offered to pay 
the plaintiff 48 J. the amount of the damage ſuſtain- 

ed, be refuſed it, and brought his action: when de- 
fendant paid the money into court and pleaded the 
tender. The. jury gave a ſpecial verdict “ that the 
damages did not exceed that ſum,” which the cour? 
afterwards affirmed upon the ground, that the re- 
maining materials might make up the full 100. 

Cazelet and others v. St. Barbe, Term Rep. 1. 197. 


ABATEMENT. 


When the cauſe” of action ariſes ex delifto, as in 
aſſault, or: Sc. where the injury is directly 


againſt tHe perſon, the ſuit abates by the death of 
either laintiff or deſendant; but in perſonal actions, 
reſpecking injuries done to the property, it is differ- 


ent; 
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ent ; for ſuppoſe there be two plaintiffs, and one die 
between the time of any one proceeding, and that 
of the next, the rule is for the ſurvivor to enter a 
ſuggeſtion upon the record of that fact; by which 
means, the intereſt of the deceaſed devolves on him, 
or upon the deceaſed's executor or other repreſen- 
tative having right thereto, as the caſe may be, 
and-the title of the complaining party is altered ac- 


— 4 | 

With regard to pleading in abatement, no ſuit 
abate unleſs the cauſe wherefore it ought be 

pleaded ; and the plea muſt be delivered within four 

days after delivery of declaration, (1) although 10 

rule to plead be given, and be ſupported by an affi- 

davit of the truth of its contents. 


Note. The four days allowed for pleading in abatement are 
both incluſive. TJernings v. Webb, T. 26 G. III. | 


ADMINISTRATOR. 


Where the defendant bound himſelf as admini- 
ſtrator to abide by an award, touching matters in 
diſpute between his inteſtate and another; and the 
arbitrators award that as adminiſtrator be ought to 
pay, he cannot afterwards plead plene Aue roi, 
« for by ſubmitting to the award he admits aſſets.” 
Barry v. Buſh, E. 27 G. III. 


AGENT. 


A perſon treating as agent for government, 1s 
not liable to be ſued upon contracts made by him 


(1) IF the declaration be filed, it muſt- be rt taken out of 
the office, * 
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a that capacity. Macheath v. Haldimand, E. T. 
27 G. III. 0 1 
Nor is he anſwerable, though even he contract 
by deed. Unwin v. Wolſeley, E. 27 G. III. 
A phintiff is bound by the acts of his attorney's 
agent in town. Griſitbs v. Williams, E. 27 G. III. 


ANNUITY. 


The conſideration of an annuity, being partly for 
a debt antecedently due for goods, and the reſidue 
thereof money paid at the granting. The grantee 
may recover the whole conſideration in an action for 
money had and received, if the annuity be ſet aſide 
for informality in regiſtering the memorial. Shove 
v. Webb, E. 27 G. III. 


APPRENTICE. 
1. Of the Proſecution. 


Zy the gth. Eliz. c. 4. No perſon ought to ex- 
erciſe a trade, who has not ſerved as an apprentice 
for ſeven years, on pain of the penalty of 21. a 
month; but this ſtatute is very ſparingly put in exe- 
cution, in ſhort none, but what were traders at the 
time of the making it, are deemed to come within 
its meaning: and this too muſt be alledged in the 
declaration or indictment, it being one of thoſe 
things for which either proſecution will lie; but 
then only ſuch trades are within the equity of the 
ack as require fkill, of which circumftance the jury 
are to judge. 
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2. Of the Defence. 


There ſeems therefore to be two queſtions ne- 
c celfary to ſuſtain the defence to an action of this na- 
ture. ift. To ſhew that the trade is of that nature 
as not to require ſo long a ſervitude; and adly. 
What conſtitutes a good ſervice, if ſkill be deemed 
neceſſary, To anſwer this latter queſtion, the caſe 
needs only be quoted of Peaks v. Johnſon, H. 1 An. 
at Weſtminſter, Salk. MSS. and ſee Onflow's Nifi 
Prius 185. On the trial of this cauſe; Lord Chief 
Juſtice Halt quoted the caſe of Hopkins and Young in 
B. R. wherein on a ſpecial verdict it was adjudged, 
that if a perſon ſerved ſeven years, to any one ex- 
erciſing a trade, though that perſon had no right to 
| uꝛſe ſuch trade, yet the defendant's having been em- 
ployed in it ſeven years, it is a good ſervice, even 
though he were not indentured. He alfo obſerved 
that if a woman marry a tradeſman, and be employ- 
ed in his buſineſs ſeven years, ſhe may uſe that trade 
after his death: and alſo, if ſhe marry a ſecond 
huſband, ſhe may continue to exerciſe ſuch trade, 
and if ſhe die, her ſecond huſband may then conti- 
nue to exerciſe it after, provided he were employed 
in it ſeven years in his wife's life time. He had 
mentioned all theſe opinions to the reſt of the judges, 
and they all concurrcd. | 
Upon the whole it appears, that if a man have 
followed a trade ſeven years as maſter, apprentice, 
or journeyman, he cannot be ſued upon this ſtatute; 
and though the plaintiff in this action recover a ver- 
dict, he, is not entitled to any coſts; yet if the verdict 
be againſt him, he muſt pay coſts; and the ſtatute 
does in no caſe extend to journeymen, iadeed if it 
did it would be of little uſe, for few of them have 
any money to ſupply informers with. 


Note. The action is a qui tam.“ 
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Fe: Remarks on the Impolicy of this Statute. 


That there are many laws which diſgrace our ſta- 
tute book, is no new propoſition; but perhaps there 
is hardly one ſo diſgraceful to us as a trading nation, 
as the one under our preſent conſideration. As a 
proof of this, the courts have always been extremely 

- difident in putting it into execution: but what moſt 
ſurpriſes me is, that the legiſlature do not repeal it 
entirely : for ſurely it never had its riſe in the princi- 
ples of the Engliſh conſtitution, by which every man has 
a right to exerciſe his talents or bis fortune, in the way 
moſt conducive to his own intereſt, bonour and _— | 
Conſequently, no legiſlature under heaven can de- 
termine what any individual may be fit for; nor can 
any legiſlators make him what they wiſh, any more 
than a farmer can grow what he likes in his 1 * 
for the produce of the ſoil does not depend on the 
will of the cultivator, but on the ſupreme will of 
heaven, that has created certain earth, and certain 
cltme for certain ſeed. The ſkilful farmer there- 
fore will always conſider what beſt ſuits his land, 
And thus it is with man's abilities, which can only 
be known by being brought into action. For as to 
any particular employment a man may follow, he 
will gain buſineſs in it only as he executes his work, 
he will gain in proportion as it is to the benefit of 
+ others to deal with him, for out of mutual intereſt 
proceeds mutual fatisfaftion. So that there appears 1 
to me a kind of ſelf phyſic, that will ever cure peo- | 
ple following the employment they are unfit for, 
without harraſſing the ſubject with thoſe peſts of 
ſociety, * informers.” Beſides, ſuppoſe a man fail 
in one employment, is he on that account to ſtarve, 
being prevented taking to another? or on the 
contrary, ſuppoſe him to ſucceed in one employ- 
ment, will any man in his. ſenſes attempt to draw 
| the 
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the inference, that becauſe he ſucceeded in one, he 
muſt fail in another? Such an inference ſurely 
would be a very abſurd one. It is certainly moſt 
probable, that he who had ſufficient addreſs and 
ability to comport him well in one line, would be 
too prudent not to ſelect another branch, in which 
he might ſucceed in like manner, having occaſion 
to alter his ſituation in life. ; 
This ſtatute therefore ſeems to me to be rather 
founded, on that law of China, which corapels every 
man to continue in his employment, and tranſmit it 
to his children; or like that of the /avages of Ota- 
Eeite, whereby if a man be not born @ chief, neither 
virtue, nor talents, nor merit, nor fortune can qualify 
bim. But this is quite contrary to the principles of the 
Engliſh conſtitution, whereby the loweſt ſubje& may 
be advanced to the higheſt honours in the ſtate. 
Laws, ſays the preſident Monte/quieu, which 
* oblige men to continue in their employments and 
« tranſmit them to their children, are only calcu- 
ic Jated for arbitrary countries, where no one either 
© can, or ought to have emulation.” But in a free 
country, every man ſhould. be permitted to follow 
| that employment, which his on genius and the 
circumſtances of things ſeem to direct to his ad- 
vantage. It is upon this principle, that a nation 
muſt. ever uce the moſt ingenious} mechanics, 
the moſt able merchants, the moſt expert anato- 
miſts, the moſt ſkilful phyſicians, the moſt acute 
lawyers, and the moſt pious divines; in a word, 
the moſt profound philoſophers, the beſt bred and 
moſt accompliſhed gentlemen. 


ARBITRATION, 


This peaceable mode of ſettling diſputes is effect- 
ed thus, the parties firſt enter into a bond or agree- 
| 2 | ment, 


< 
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ment, to abide the award of uſually two other per- 
ſons, one named by each; and that their ſubmiſſion 
to ſuch arbitration may be made a rule of any one 
of his majeſty's courts of record, according to ſtat. 
g and 10 of W. III. c. 15. 4 | 

When the arbitrators have made their award, if 
the loſing party refuſe to ſubmit to it, one of the 
courts (but if any particular court be named in the 
bond or agreement, then that) muſt be moved to 
make the fubmiſfion a rule of court, upon an affida- 
vit made by a witneſs to the bond or agreement; 


and the rule being granted, (2) a copy thereof muſt 


be ſerved on the adverſe party, and the party en- 
titled to the benefit of the award, ought to make a 
demand thereof; and in caſe of refuſal, affidavit 
being thereof made, mentioning when and where 
ſuch demand was made, the court may be then 
moved, „ for an attachment for net complying with 
the award. 1 85 

But if the award have been partially or illegally 
made, the party aggrieved may move to ſet it 


aſide; but in ſuch caſe, the court will not go into 


the whole merits of the buſineſs, but only take into 
conſideration ſuch things as appear upon the face 
of it, and ſuch as go to the miſbehaviour of the 
arbitrators. 3 Atk. 527. 2 Bur. 701. (33 


| Note." It is a very good way for the arbitrators before they 
proceed to buſineſs, to chooſe ſome third perſon to be umpire, 
io ſit along with them and ſettle all differences between them 
as they proceed; indeed it ſhould be made a condition at firſt, 
for it is owing to the negle& of this, that arbitrations are fre- 
quently ſo long ete they are decided; and what is ſo beneficial 
to all parties, can be objected to by none, though no doubt 
after all, the mode of trying things in courts of law, would be 


(2) When upon a trial, the matter is referred to arbitration, 


an order of %% pris is drawn up. 3 
(3) Any application to the court to ſet aſide an award ſhould 
be made without delay. * | 


P N pre ſerab le 
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preferable to any mode. of deciſion yet found out, were it not 
for the heavy expence attending it, which ariſes only out of the 
prolixity of the practice and the intricacies of ſpecial plead- 


ATTACHMENT. 


This is the mode of proceeding againſt 'perfons 
for contempt, as a witneſs for inſtance for not ap- 
aring to his ſubpoena, or an attorney to compel 
m to anſwer ſome charge made againſt him of un- 
fair practice, or as we have already obſerved againſt 
any perſon for not complying with the terms of an 
award; and the moment attachment is granted, the 
proſecution becomes of a criminal nature. 

The method of obtaining an attachment is thus, 
iſt, A rule to ſhew cauſe is moved for, grounded 


upon an affidayit of certain facts, to authoriſe the 


court to grant this rule if, when the party com- 
lained againſt has an opportunity within the time 
erein mentioned to ſhew ſome cauſe, wherefore 
the attachment ought not to iſſue, which if he can- 
not do to the ſatisfaction of the court, it is ordered 
to iſſue by the rule being made abſolute. (4) 


2. . Proceedings after the Rule. 


Firſt the writ iſſues, when the defendant muſt 
either ſtand committed, or put in bail to anſwer 
upon oath certain interrogatories, to be afterwards 
adminiſtered to him for the better information of 
the court. * 

Theſe interrogatories are analogous to the decla- 
ration in other caſes, or more properly ſpeakiog, 
they are ſimilar to the interrogating part of a bill in 


(4) 12g0UsS to this, are all motions for ; He" 6 
11 0055 . . | amure 
| A: equity; 
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equity; they muſt be exhibited within the firſt four 
days after the return of the writ: and if any interro- 
gatory be improper, the defendant may move the 
court for the proſecutor to ſhew cauſe why it ſhould 
not be ſtruck. out. , 

Wich regard to the defendant's anſwers to the in- 

terrogatories exhibited, and not objected againſt ; if 
he can clear himſelf he is diſcharged; if not, he is 
puniſhed accordingly (5): and if perjured, may be 


proſecuted. for that crime. 


ATTORNIES. 
1. & Proceedings by them. 


An attorney may ſue by attachment of privilege; 
inſtead of another writ, in other reſpects the pro- 
ceedings are much the ſame as in other caſes; but 
if, before his admiſſion, he fue out a common writ 
to ſave the ſtatute of limitations, a writ of privilege 
is not a continuation of it, and therefore the pro- 
ceedings may be ſet afide for irregularity (6). 


2. Of Proceedings againſt them for Debts. 


When an attorney owes money, he cannot be ar- 
reſted like another perſon ; but a bill muſt' be filed 
againſt him in the firſt inſtance, which is in the na- 
ture of a declaration (7), although the firſt pro- 
ceſs ; after which the action proceeds, is as in other 


daſes. 6 
, 3. The 


(5) Ufually fine or impriſonment, but ſometimes both. 
(6) Smith, one, Ec. againſl Bower, T. 30 G. z. 
(7) This bill is engroſſed on a treble penny ſtamped pareh- 
ment, and in the King's Bench * the clerk of the decla- 
| | 2 rations ; 
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3. The like fer unfair Dealing towards their Clients. 


The former caſe is the nature of ſuing an attorney 
in his individual capacity as a citizen, as if he con- 
tract debts with tradeſmen, &c. but what we ſhall 
now treat of, is the mode of proceeding againſt him 
for mal-praflices in his proſeſſion: and this is ſum- 


mary. 


It may be either by motion for a rule to ſhew 
cauſe why an attachment ſhould not iſſue againſt him, 
or why he ſhould not be ſtruck off the roll; in 
both caſes the application muſt be grounded upon 
affidavit of thoſe bas, which are deſigned to induce 
the court to grant the rule ; and unleſs the at- 
torney, by another affidavit, contradict that of the 
party complaining againſt him to the ſatisfaction of 
the court, the rule is made abſolute (8). fl: 
4. How t6 make an Attorney deliver his Bill. 
This is a difficulty which often occurs to a cli- 
ent; the mode of overcoming it is as follows: 
-Fuſt, the client muſt employ another attorney, 
who takes out a judge's ſummons (9) to compel 
the firſt to deliver his bill; at which time the client, 
or his freſh attorney for him, muſt ſign che judge's 
bock, to pay what may appear due after taxation; 


rations; and a copy alſo on a treble penny ſamped paper, is de- 
livered to the deſendant, with notice to plead as in other caſes. 
But iu C. P. the defendant is not ſerved with a copy of the bill, 
but only a notice that it is filed with the prothonotary, and that 
1s he appear he will be fore-judged, i. e. ſtruck off the roll. 
But before the bill is filed, the derendant ſhould be called by 
the crier in court. | EI 
„„ Weds 
(9) The ſummons muſt be in the name of ſome cauſe in which 


| the attorney has been concerned. 9 


« «4 * & * . hy . bd 
© a * * 99 * 3 
ww ww » = 44 . = "an 
** 
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and on the contrary, the original attorney is bound to 
refund what he has been overpaid : but he is not 
oblxxed to attend till the third ſummons, and of each 
a copy muſt be ſerved on him, the original remain- 
ing with the new atrorney, 
After the third ſummons the judge will grant an 
ker C20) - 
If he ſtill diſobey, Amen the ſuing of 
the order, then, upon affidavit of the ſervice of co- 
ies of the three ſummonſes and order, motion may 
5 made to have the order made a rule of court, to 
do which leave is granted of courſe; and a copy of 
the rule being ſerved in like manner, and. affidavit 
thereof made, the court may be then moved for a 
rule to ſhew cauſe, why an attachment ſhould not 
iſſue againſt him for contempt; when he becomes 
chargeable with the coſts of this, and all ſubſequent 
proceedings againſt him, whether he afterwards com- 
ply with the requeſt of his client or not; for the 
diſobedience to the rule is an inſult to the court. 
The bill being delivered, the freſh attorney muſt 
then take out a ſummons in like manner as before, 
that the bill may referred to the maſter for taxation 
in B. R. or to the prothonorary | in C. P. who grants 
an appointment for that prrpo'e(14)37 and if upon 
taxation the bill be reduced one /x1h, the attorney 
pays the coſts, commencjng with the krft ſuramons ; 
if the reduction of the bill be leſs than a ſixth, 
then the client bug: the colts to pay (12). 


(10) Tf the FER be only to ſhew cauſe why the bill al- 
ready delivered ſhould not be referred for taxation, the attorney 
may notwithſtanding bring his action for the ſame, for proceed- 
ings are not ſtayed “ until the order iſſue. 


(11) Tin now thiee appointments; but this preſent Eaſter 
Term a rule commences, that if the party do not attend, the 
maſter may proceed ex parte the firſt time; but this in only in B. R. 


. (tz), 2) Bot herein the maſter eee has a diſcretion. 


- 


dn a P' $4: Taxation 


| 
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Taxation being over, the party in whoſe behalf 


the balance appears to be, whether attorney or cli- 


ent, may then move the court for an attachment for 
non-payment of the ſame; or take his other reme- 
dy, i. e. by action in the uſual way, as for the reco- 
very of another debt. 2 G. c. 23. , 23. 


5. Bills delivered without Conpalion. 


No attorney can bring an action to recover the 
amount of his bill, until one month after the deli- 
very of the ſame, figned with his name. This time 
is allowed, that the client may have leiſure to look 
into the charges. | | 
And if an action be commenced, though even 
after the month, the court upon being ſpecially 
moved, will moſt commonly, even then, refer the 
bill to be taxed ; but this in a great meaſure depends 
on the circumſtances of the caſe. | 


Vote. Bills between one ſolicitor and another, and thoſe for 
conveyancing cannot be taxed, unleſs indeed that the conveyanc- 


ing be blended in a bill with common law, 


6. Attornies keeping their Clients Money. 
It frequently happens, that a man employs an at- 


torney to arreſt his debtor, or ſerve him with a copy 


of a writ, and that the debt and coſts are directly, 
or, however, very ſoon after paid; but notwith- 
ſtanding which, the creditor is as diſtant from the re- 
ceipt — his money as before; in ſuch caſe the court 
may be moved, upon an affidavit of theſe fatts, for a 
rule to ſhew cauſe why the attorney ſhould not be 
ſtruck off the roll. | 1888 


Note. Here let it be obſerved, that a diſtinction ought always 
to be taken, between the caſe of the client having an accoant 
| ſtanding 


[1 1 


ALPHABETICAL CHAPTER. © 215 


fanding with his attorney, upon the balance of which ſomething 
may be due to him, or ſomething due to the attorney; the ſolu- 
tion of which doubt can only appear by a ſtatement of ac- 
counts (13) ;- and the eaſe wherein nothing can be due to the 
attorney at all, or at the utmoſt a letter or two, which, if ſo, the 
client ſhould admit it in his application; ſo that it may clearly 
and unequivocally appear to the court, that be attorney bas wil- 


fully detained bis client's money. 


BANKRUPT. 
1. Arreſt anterior to bis obtaining his Certificate. 


BANKRUPT cannot be arreſted till forty- 

two days after his actual ſurrender, or ſuch 
further-time as he may be allowed to finiſn his ex- 
amination, 2 he be in cuſtody at the time of 
ſuch ſurrender); therefore, if arreſted, he need only 
produce the ſummons, ſigned by the commiſſioners or 
aſſignees, and give the officer a copy thereof; and if 
he be detained he may recover 51. a day. Stat. 5 
G. 2. c. 30. 


2. But being certificated. 
If the debt were due antecedently, upon which he 


is then arreſted; or if being in cuſtody upon an an- 


terior debt he be detained, he may direct his attor- 
ney to take out a judge's ſummons to ſhew cauſe, 
wy he ſhould not be diſcharged upon filing common 
" _ 

To ſupport his caſe before the judge, the certi- 
ficate muſt be then produced, accompanied with 
an affidavit that he is the perſon therein named, and 


(13) In ſuch caſe therefore the firſt proceeding ſhould be, to 
compel the attorney to deliver his bill. 4 | 
24 that 


— — H — — — — 
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that the debt accrued before he becume a bank. 


rupt (14); when the judge will make an order for 


his diſcharge (i 5) ad Sce 5 C. II. c. Zo. 
7. 13. 


Mere But there is an axneption to [the *** rel; * if the 


beg in cuſtody az/. King, or on extent, he So diſ 


charged. 1'Atkirs, 220. 


. | 
When the * of a bankrupt 7M an ac- 


tion, they muſt prove on the trial of the cauſe, 


1ſt. That the bankrupt was a trader (16). 
2d. 1 . ſo, he committed an att of bank. 


3d. That 


| ruptcy (17). 


© (14) This means before the commiſſion of the aft of bank. 
ruptcy. 

(15) In like manner as the bankrupt himſelf may be thus 
diſcharged, ſo may any perſons who are bail for him, either upon 
an arreſt ſubſequent or prior to the certificate ; the mode of do- 
ing which is, to apply for a judge s ſummons, that an exoneretur 
may be entered on the bail- piece; but this mult be done before 
the return of the ſecond /ci. fa. if the firſt be returned nibil. 


(16) It muſt not be the bankrupt's havin bought a quantity 
of goods, merely that a commiſſion might 1055 e againſt him; for 
upon the face of it this appears fraudulent ; but he Moſk be 
proved actually a buyer and ſeller of certain goods, in ſuch quan- 
tity as to make him a toia fice traben, capable of "contracting 
debts to ſuch an amount as ought to entitle a man, en ow e, to 
the benefit of the bankrupt laws. . 


(17) The fr{t and moſt uſual of which is that of bang denied 


to a creditor, /eing is the houſe at the ſame tine; but the ſervant 


or other perſon ſo denying the trader, muſt have been required 
by him ſo to do, if particular perſons call, or if he required his 
ſervants to deny him generally on account of his debts, this in- 


cludes creditor: of coui ſe; or adly, going out, in order to be pur- 


poſely abſent when a creditor called; or 3dly, procuring 


himſelf willingly to be arreſted ; 4tbly, procuring his goods to 
n 


\ 
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zd. That the commiſſin iflued regularly: 
Ath. That they were appointed aſſignees; ane 
 -» gth;/ The aſſignment of the bankrupt's effects to 
them by the commiſſiones. d ds Looby 
And their repreſentative character being thus eſta- 
bliſhed; the like proofs ate further required, as in 


- 


other caſes. | t f 

FP he bankrupt himſelf yay be an evidence, pro- 
vided he have releaſed hs aſſignees of his intereſt 
in the effects, which every one knows is in propor- 
tion to the . dividend; for if 105. in the pound, he 
is allowed 5 J. per m_ and if 125. '6d, then 
71; 105." pers cent. but if 55. then 101. per cent. 
provided that ſuch allowance do not in the firſt 
caſe amount to 200 l. in the ſecond to 2501. and in 
the third to 300 J. (38) „ eie daes 


Note. If under ros. in the 
may allow him a ſum accordin 


3 per cent, * , q 


: 
: 


und, then the commiſſioners 


In order therefore to quaify the bankrupt to give 
his evidence, if the I be worth while, the aſ- 


be attached; 5thly, making a faudulent conveyance of an eſ- 
tate to a friend, or ſecret truſtet; 6thly, lying in priſon, two 
months or more upon an arreſt; 7thly, eſcaping from priſon af- 
ter an arreſt for a juſt debt, ampunting to 1001. Schly, or ne- 
glecting to make ſutisſaction for 2 joſt debt, to the amount of 
100“. within two months after ſervice} of legal proceſs 3 but in 
this laſt caſe the trader muſt have privilege of parliament, Theſe 
are the principal acts of bankruptcy that occur, See Black. 
Com. II. 478. But to which it is neceſſary to add one other, 
namely, that of a tradeſman's being denied by expreſs order to the 
holder of a bill which is due, notvithſtanding that he afterwards 
pays that bill. 2 Term Rep. 59 Onflow's Nift Prius, 37. 


- Nete. This principle is to be collected, ** that in all caſes of 
denial, it muſt be with an intent jo defraud creditors,” 


(18) Black}. Con II. 483. 


: 


ſignees 


w_—_ 


their diſcretion, not exceeding _ 
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Wee pay him any o thoſe fums to which he 
may be entitled, and take a releaſe from him; and 
de may then be fubpœnaed like anocher witneſs; or 
indeed the bankrupt, if he pleaſe, may relinquiſh his 
chin: But if he have been à bankrupt before, 
then, anleſs be pay full 1;5. in the pound (19), al- 
though his certificate libeiates his perſon, yet bis fu- 
ture elf remain liable. To qualify him therefore 
for an evidence in this cafe, it is right that all his 
creditors ſhould releafe him as to any claim that 
they may have upon his future eſtate. The like 
bold if he have compounded with his creditors, or 
have been relieved by an act of infolvency, at any 
anterior time; for then the bankruptey is deemed 
in the nature of a _— one, it being indeed a ſe- 
cond failure. 4 


x Polar. 


A creditor may, in like manner, by releafing the 

of his debt, be examined as a witneſs ; but 
one creditor ought not * be paid before another on 
this account. f 


' | 


. Proving Coffs of Suit under thr ain. 


No ereditor can prove cofts of ſuit ks the com- 
miſſion, until he have obtained final judgement, 
and then he is at liberty ſo to do; but if the action 
be bailable, he thereby equerates the bail (26). 


(e) nds 5 6. E > 30. 
(20) 2. B. Rep. 1317. 


— — 


5. Executor. 
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5. Executor. 


If a'bankrupt be an executor, the commiſſioners 
cannot ſeize the effects of his teſtator, not even in 


money, which cannot be ſpecifically diſtinguiſh- | 


ed (21). 


BILL of EXCHANGE. See Promiſſory Note. 
BARON and FEME. Se Huſband and Wife. 


CLAUSUM- FREGIT. See Original. 
COMPOUNDING ACTIONS. See Informer. 
CONSTABLES. See Juſtices of the Peace. 


CORPORATION. 


ORPORATIONS may ſue in their corporate 

capacity, by attorney appointed under their 
common. ſeal; and they may proceed like other 
perſons : but in ſuits againſt them, an original muſt 
be the firſt proceeding, and the ſummons iſſuing 
thereon muſt be left with the clerk of the a- 
4 For the reſt of the proceedings, DIE 

8 ts 


F 


(21) 3 Bury, 1369. 
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1 COSTS. 
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"04 6:17 order to demonſtrate i in TONE agel a ene 
or defendant is entitled to his cofts, we ſhall divide 
verdicts given by juries into two kinds, viz. thoſe 
amounting to forty ſhillings or more, and thoſe 


under forty ſhillings 


1. Verdict (:2) —_ be farty ſhillings (23) or more, 
to carry coſts in the following caſes, (unleſs the judge 

certify) 1ſt. In treſpaſs (24) relative to the freehold, 
or things thereto affixed. © ad. In actions of afſavlt 


and battery. (25) 3d. In defamarion, (26) by ſtat, 
21 Fac. c. 16, 4th. In all actions of debt. (27) 


Note. But in treſpaſs committed by an vngualified tradeſman 
or apprentice, any damages, however ſmall, wor coſts. 4 & 5, 
FE. T <4 7 Menn, rel 


(22) A diſtinction ſhould be taken between, verdi& and da- 


mages on inquiſition, for in this latter caſe, 24 damages how- 
ever ſmall carry cots. 


(#3) If leſs on 3 . — party pays his own 


(24) Bur in wreſpak Mi for at, Ah the defendant 
n be found guilty of the impoundipg. Ps 


a9 There is an artful trick to evade this diene provi- 

the | commonly made uſe of by, the lower order 

— attornies of putting a diflinct count in the declaration, . for 
tearing cloaths, becauſe if the jury find for the defendant upon 
| is count any damages, however ſmall, carry cofts : but if 
the jury find, the tearing wat gu conſequence of \the beating, then 


each party muſt pay his own Colts anleſs forty ſhillin s be given. 
17 6% ene — N 44 A 8³ 


(26) This ſtatute by the expreſs letter of it extends to lanes 
aſſeſſed on writs of inquiry, but in ſuch caſe the words muſt be 


adtionable in themſelves, therefore, if the e wag. be ger . 
it is otherwiſe. 


(27) And in aſſumpſit, if the original debt aid not amount 
to forty flullings, provided the defendant were an inhabitant of 
either the city w Londen, or county of Middleſex, at the time of 


Com- 
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5 N Verdis: under Forty Shillings. | 


$SAYJ A vs 


Nothing A be -obferred under Wil heb ü 
eier in all actions whatſoever, wherein the verdi& i 13 


teſs' than forty ſhillings, ſtill the defendant pays the 


plaintiff his-coſts,” except in the caſes above enumerated, 


and unleſs the judge certify; but no injury merely 


conſequential to the een carries coſts, unleſs 5 
damages be: 402” 


3. of the Judge Certificate. 


This muſt be applied for at nif prius, direftly 
after verdict; and in the granting it, the judge has 
his diſcretion. The purport may be either to 


and the Large of bis cells, or to. allow him his 


commencing the Adlon, ſo that be was liable in the © one inſtance | 


to be ſummoned to the court of requeſts for the city, or in the 
other caſe to the county court; he may apply the term after 
verdict, to the court upon his own affidavit, containing the ne- 
_ ceſſary facts for a Tule to ſhew cauſe why a ſuggeſtion ſhould not 
be entered upon record, according to the ſtatute 3 Fac. I. (with 
reſpe& to 52 Nor purſuant to ſtat. 23 G. II. (with reſpect 
to Middl;ex.) This rule being made abiolute, the coſts of the 
3 will be allowed to the defendant,” together with his 
colts in defending the action, becauſe he ought to have been 
ſummoned as above. 


- © See Suggeſtion onder its proper title. 


Note 1. But, with regard to the Wefminfer and moſt of — 


other acts, they muſt be pleaded. 

Note 2. A ſet- off reducing the demand to leſs than forty 
ſhillings, does not affect the j uriſdiction; but payments given in 
evidence under the general iſſue, reduciag the debt under forty 


' Gillings, will entitle the plaintiff to enter his * as. 


abuve. See Set Off. 


Note 3. But if defendant fuffer jadgment to go by default, 


he cannot have the benefit of ſuch kane, nor af the Judge 


certify, 


coſts. * 


—ͤ—— ——— — — — 


—— — 


| 
| 
| 
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coſts. Firſt therefore, we ſhall treat of the certiſi- 
cate under the 43d. Elizabeth, c. 6, Whereby in 
all perſonal actions whatſoever, (not being for any 
title or intereſt in lands, nor concerning the freehold 
or inheritance of any lands,) if the judge certify that 
the debt or es recovered do not amoumt to forty 
ſhillings, the plaintiff can recover no more cofts tan 
Secondly, under 22 and 23 of Car. II. 


C. 9. In actions of aſſault and battery, the judge if 


the verdict be under forty ſhillings, may certify that 
an aſſault and battery were ſufficiently proved, and 
the plaintiff will then be entitled to his full coſts. 
And the like in an action of treſpaſs, if the judge 
certify that the title of the land came chiefly in 


And thirdly, by 8 und 9 of W. c. 11. If the 


© . judge certify the treſpaſs to be wilful and malicious, 


the plaintiff will be entitled to his full coſts, al- 
though che jury find a verdict for a leſs fum than 
forty ſhillings. And 4thly. in cauſes tried by ſpe- 
cial juries, if the judge upon the back of the record 
certify, that the particular caſe required one, the 
loſing party muſt pay the expenſe of it. See 3 G. II. 


C. 2. and 24 G. 2. c. 18. 


4. Of Defendant's Coſts. | 
Coſts are allowed to defendants in the following 


caſes. 


iſt, If the verdi® be for defendant. 

2d. If plaintiff be non-ſuited. 
d. If plaintiff diſcontinue, or do not declare in 
time. ES | 
4th. Upon judgment on demurrer. | 

sth. On judgment as in caſe of a nonſuit for not 
proceeding to trial. | 


6th. 
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Sch. Or for not executing 2 e eee _ 
ſyant to notice. 


In ſhort, in all caſes of failure by che lain | 


wherein had he ſucceeded, he would have been en- 


titled to coſts; the defendant is entitled to coſts in 


like manner, and ſo vice ver/a, except as obſerved 
above. See fat. 8 Elia. c. 2. 4 Jac. I. c. 3. 
13 Car. II. A. 2. c. 2. 8 and 9 . III. r 
and 2. 14 G, II. c. 37. . 1 


CUSTOMS AND EXCISE. 
| Notice. 


Before any one can file an exciſeman, cyſtam- 
houſe officer, (28) or other perſon aſſiſting one of 
them, he mult give him notice in writing one manth 
before the action is brought, which * contain 

_ theſe eſſentials, 


1. The cauſe of action. 

2. The name and place of abode of the poli 
who is to be plaintiff, 

3. Ditto of his attorney. 


And no evidence can be given upon the trial, but 


teſpecting the matter e in the notice. (29) 


2. Tender of PHE 


And. any time. within the ſpace of that month, 
the officer ar his * may tender amends, either 


(28) 28 G. III. c. 37. 


(29) Then ought not the notice to ſerve as the declaration 
without any further expenſe ? 


ro 


- — — — — — — — t] 2 ——— ˖»⏑－ü—Uů b. 


| 
| 
| 


ment x of his _ in Is favour. 
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to the plaintiff or his attorney; and if not accepted 


the defendant may plead in Uh or pay the —_ 


| were court before iſſue e 


4% ada 1 
- 


vi 8 Linitatin of Afton. 


— 


Tbe 4 ion muſt be brought bidde hore eilen 


Adar months after the cauſe of action aroſe, therefore 


the notice _ to be given without _ 


Verdis for the Plaintiff. | 


And if the action be brought for a ſeiſure, though 
even the plaintiff recover a verdict, and no matter 
how great the ſum, yet the judge may certify ſo as to 
prevent the plaintiff ever recovering more than /wo- 

ce, for by the 28th, of the preſent king, c. 37. 
ic being certified that there was probable cauſe, no 
greater damages can be recovered, nor can the 
plaintiff recover his coſts, normichſtanding x the judg- 


1 


il. = 31 — 


5. Verdict for Diſendant,. 


But if the verdict be for the defends, the plain: 
ifs is then liable to treble coſts. © | 


6. 22 5 


Al Bons brought againſt exciſe ail cuſtom- 
houſe officers,- or their —_— are local. | 


| 
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4 > EVIDENCE. 


VIDENC E is that which dusk the ayer- 
E ments of the parties to moral certainty. 
Every body knows it is of two kinds, i. e. written 
and parol. Of the former kind are three ſpecies, 
iſt. All records, public (30) acts of arliament, 
Sc. whoſe very nature gives them luden of 
courſe; and adly. Deeds, which term comprehends 
all writings under ſeal; and 3dly. Agreements, pro- 
miſſory notes, and bills of exchange, in fine all 
writings ſigned but not ſealed: theſe two laſt 
1 are nearly alike, for being once proved, 
they contain their own evidence, as they need only 
be read to diſcover what they are; the mode of 
proving them if witneſſed, is by a perſon who ac- 
Lally Fibſcribed his, or her name, as a witneſs to 
the inſtrument; but if not witneſſed,” then it is fuffi- 
cient to prove the ſignature by any perſon acquaint- 
ed with the party's hand- writing; but fimilitude of 
hands, or comparing one hand- writing with another 
is no evidence. In thoſe kind of inſtruments, ſuch 
as common agreements, notes of hand, &c. that 
do not in reality require a witneſs, people ſhould be 
extremely careful not to have them witneſſed; be- 
cauſe if at any diſtance of time, an action be brought 
relative to ſuch writing: upon the trial of the cauſe, 
no perfon can be permitted to prove the hand- 
writing, but the actual perſon who was a ſubſcribing 
witneſs. "And at this time perhaps, he may be 
three or four hundred miles off, a caſe indeed which 
often 6ceurs; therefore at the coſts of the party re- 
quiring his attendance,” his expenſes muſt be paid 
© gt or the afſizes as the caſe may be; his 


65⁰ Priva acts muſt be pleaded. 
2 3 
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charges bile there, und the like Zack again; a 
matter which of itſelf frequently doubles the coſts. 
It may be laid, if the party recover a verdict in con- 
ſequence, the expenſe of this witheſs being ſo far 
fetched, will not fall upon him, but upon his adver- 
fary, becauſe-he will be allowed it again on the tax- 
ation of his coſts; but let it be recollected that this 
abſurd Gelmatias of, you recover againſt bim, and be 
xecovers againſt another, and ſo on, is very far from 
payment of debt and coſts. A verdict may be re- 
covered by a plaintiff, his full coſts may be allow- 
W the, maſter, but if the defendant run away, or 
when taken in execution. he ſhould go to jail, in 
ference to ſatisfying the judgment: the expenſe 
of fetching this witneſs from a- far, muſt then inevi- 
tably fall upon the plaintiff, and this may ariſe not 
from the diſhoneſty of the defendant, for he may 
have property ſufficient to pay the debt, and a few 
FE, over, but nat to pay 60 or 70/7. beſides. 
In ſhort, every thing which tends unneceſſarily 
to increaſe coſts of ſuit, operates in e like a fine 
upon a man, for ſuing for his own. But it is a rule, 
that, the law always requires. the beſt evidence that 
can be had, yet certainly in paint of r e that 
need not be one particular kind; for if there be two 
kinds, one of equal goodneſs with the other, wh 
not prefer that which is leaſt expenſive and m 
convenient? For inftance, in the caſe under our 
conſideration of a witneſs to a deed, can any lawyer 
give me a ſufficient reaſon, why an afidauit of the 
I execution thereof might not be as well made 
before a magiſtrate or commiſſioner, reſident in the 
ſame toun wich the witneſs, as to put an honeſt cre- 
ditor already ſufficiently injured by being obliged to 
80 to law, tg get his debt, to che charge of bringing 
a witneſs three or four hundred miles to anſwer a 
ſimple queftion, which if put. to; the debtor bim/eff, 
he neither could nor would deny? And then to 
* 0, maintain 


—— . — . = —— TS 
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| "dna this witneſs in town, and Tend him the 
r _ 
purchaſing a or a no, wich a vengeance | I 
am not in able char 1 ſhall be anſwered, the ads 
verſe party according to my plan, would not have 
the benefit of a croſs examination. But pray what 
croſs examination ninety-nine times 1n an hundred-is 7 
necelſary of a witneſs to a leaſe or bond; I might ſay 15555 
nine hundred and ninety - nine times in a thouſand; and 
when any is neceſſary, it only can be, where the in- 
ſtrument upon which the en is brought is ſuſpect- 
ed to be a forgery; or that the having exe - 
cuted it, was under ſome 'undue influence at the 
time; this however may be caſily obviated by the 
affidavit of the execution of the deed, c. being 
filed'ar the time of the ſervice of the declaration; of 
which let the deferdent have notice, and if he ſuſpect 
any fraud in the caſe, let him make oath of what 
that fraud is. If the hand-writing be forged let him 
declare it, but if it be truly his, do not let him diſ- 
grace himſelf by denying it. When a man has once 
given a note, he ought not to deny his ſignature; 
and the holder of it ſhould have an eaſy mode of 
proving it, this would put paper credit on a much 
better ſootiag than it is. A note or bill is an action 
confeſſed; and a man can have no defence to it, but 
that he has paid it, or that he never received a va- 
lunhle confideration for it, or that in reality it is 
not his hand- writing. In the two firſt caſes, the 
nut probandi,” as the law ftands at preſent, lies upon 
the 'defendant; why then pur 4 the 
proof of hat the t ought not to deny ? and 
if be do deny it, ic is an — de himſelf ought 
to coanmon binefy requires it. 
Upon ſuch afidayit, of whatever the fact may be; | 
let him move cke court to compel the plaintiff to | 
ue his witneſs: n of the 4 
pfopriety of which rats — 
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tba; merits br. Ori: «the, defendant; knowing the reſi- 
deæice: of ſneh witneſs, i he do not chooſe to make 
ſach aſicavit, then let him: ſubpœena the witneſs 
hipaſelf; and he will have every: Benefit of his. croſs 
examination! chat het could poſſibly wiſh. This 
would be -breaking 4 in -uponzan eſtabliſhed rule of 
law j, thoſe who /ive-by the: abuſes will tell you. But 
kdefire. to knowewhether that rule be eſtabliſhed on 
rpaſon-and;convyenience ? if it be, it ought not to be 
— 8 but if it be not, it ought to be diſpenſed 
W 3 21 TUBLU IC 4. (16315; 36 4 31; | 
Tha deſign of every inqueſt i in a court fcuſtice, | 
15. COLT truth, and if that can be had at a ſmall 
expenſe, hy put the parties to ſuch a heavy one, 
as muſt needs canſiderably injutre if not totally ruin 
one of them. Do not the Courts f Equity proceed 
_ entirely on evidence taken before examiners; in 
dat caſe it may be urged, you have the opportu- 
nity of exhib;ting croſs interrogatories; but accord- 
ing to my plan, you. would be ſtill better off, for 
vou would have an opportunity of really ctoſs ex- 
amining the witneſs in court; only you muſt firſt 
move upon reaſonable ground, and indeed if there 
be no ground which you can move, you have 
vo right to ſuſpect the witneſs either perjured or 
miſtaken, you \ no right in ſuch, caſetto croſs 
examine him at all. 

Are not all rave evidedire, 3 their aychen- 
3 why then ſhould not the ſeal of eve * 
giſtrate or commiſſioner, in the country, be 
authenticity; or is ãt not far mate reaſonable. = 
an affidavit of: this nature ſhould prove the hand- 
writing of ngte t hand, Ac. than the- plaintiff's 
. own affidavit of a debt due tachim by the defendant, 

| he may make. wichour;-producing! any; one 

rour equhdrever;:. and that to- any amontit be 

; 3 to reſtrain a citinen from his perſooal iberty: 

e the ſum. be laoger-than che defect end 
«© 


. 
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balb for, e may ber kept for near a twelvemonth in 
jail before his cauſe: is decided,” during which time, 
not only the u man but perhaps his family is 
as well robbed of lupport. Ido got mean to 
the cauſe of defendants in particular any more than 
that of plaintiffs ; neither do I meangto plead the 
cauſe of clients, any more than that of law yers but 
to plead the cauſe of the public at large :by averring 
that every thing which tends to increafe the æxxpenſe 
attendant upon the deciſion of, litigationg tendi to 
increaſe the unhappineſs of herdapit) « as welbindi- 
vidually as collectively. I cannot ſce my" fellow 
creature in diſtreſs : but uf L have a heart, like that 
whichi the almighty deſigued to movemthe humun 
breaſt. if paſſions flow from it, orethe blood return 
to ity I muſtſ feel for the misfurtune of my common 
brother. Every body muſt adtriit chiat there isa 
:confiderable difference between ſum of money due 
upon a bond, àcnote of hand, br rent due upoh a 
leaſe, and any other læind vf action wherein; theade- 
fendant'has giden nd acknowlttgment in writing. 
What is the, diſtinctiom made bybhjudge Blari one 
between am action of debt, and an action of aſſump- 


ſit, the ont ſays this great man; is to compel: a 
ſpecific! performanee of che contract hut the 'orber, 

ds to etoyen damages for its nonpet formance. (31) 
Thus much however for thofedpecies of wrirten 
evidence which muſt be ſupported by parola teſti- 
mony, and of this nature are all regiſters of mar- 
Tiage, baptiſm, birch, Cc. as chey muſt not only be 
proved to be extracted from the pariſi books, but 
alſo parol teſtimony muſt be adduced to prove the 
identity of perſons mentioned in thoſe regiſters; 
but 1 would by no means have the rule juſt now 
propoſed extended to pariſh, regiſters, for they are 
very different in their natures, 5 actions in which 

(31) See Bl. Com. 3. 157 
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a art required ang on thoſe wherein 
large eſtates ate depending, and therefore the ex- 
pedſe is not ſodgreat in proportion, becauſe of the 
Aber of che thing in diſpute; and befides it is really 
— to:haye the witneſſes in court, ſtrictly to 
—_— them as to the identity of perſons. 
| is of more uſe than the regiſters them- 
faves purtieulatiy when they are of antient date, 
and chere a many o of the ſate name in the bock. 
©: But to return to contracts in writing, I believe 
it would be found hy experience that very few per- 
Fats would- incur: the riſk of exhibiting falſe notes 
. in any civil actions, becauſe inſtead. of re- 
upon- fuch inſtruments; they would bri 
cution which would ond 
as the detection would be 
—— 4 For — an amazing difference 
% be taken between a man who pteſenta himſelf at 
a banker's, where the true owner of a bill is ſeldom 
-known ; but the only caution is the particular ſize 
and engraving of the check af the houſe, the hand- 
writing of the drawer, and his having effects with 
the banker to the amount of the draſt. And yet 
| in chat reſpeR, conſidering 
vaſt commerce of this Ki prom the forgeries 
few in may partly ariſe 
| laudable vi — be 4 in detection 
.of — committing 2 horrid crime, the neyer 
failing proſecutioꝝ and the almoſt: certainty of pu- 
mſhment ſucceeding a conviction; but the Chances 
of the eſcape of any one bringing 
knowing the 67-4 7b oh (mag ye be. con- 


Me 6. Er Ar 


"a 
re, Vote Bolle, 


we mall n now treat of viva voce dts or the 
manner of en witneſſes i in open court, which 
naturally 


f 


RETICAL CHAPTER. 231 


AIR 5 itſelf under two heads, firſt compe- 
tency, and ſecondly credit. | 
When a witneſs therefore preſents himſelf to be 
examined,. the fuſt conſideration 1 is, whether he be 
| intereſted or not, as it is on this principle that this 
general rule is founded, that no man can be a wit- 
neſs in his own cauſe, and therefore it matters not, 
whether a witneſs have an- intereſt in the damages 
to be recovered, or whether be be liable to the 
attorney his bill, for in all caſes. (a ſew only ex- 
FJ (32) an interefted witneſs is incompetent. 


3. cu 


But the F of a ERS. * 
eſtabliſhed, the next thing is his eiue; 2 
were 1 to write for ſeven years, or quote all the 
lawyers from the time of Sir Edward Coke up to the 
preſent day, I could not poſſibly collect better rules 

than the four following of the celebrated Baron 
 Welfus, for the caſes I could collect would be but 
the capillary veſſels, of which theſe rules form the 
grand trunk. 

iſt. That he wdo-ceſtifies a thing be capable of 
knowing it /boroughly,” ſo as not to deceive himſelf. 

ad. That he relate the affair as he knows it, and 
have formed no purpoſe to 2 N. in a word, te that 
he be ent and upright.” 


gd. Whether the witneſs were projet at the cranſ- 


ah If he were preſent, did he pay ſufficient 41. 
nn 80 quay dä for 8 Feponter. 


(39) SH Hoe and Cry, 


Qs DE” Hearſay 
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4 e oof et notion Pos nn | 
When witoeſſeg are examined in court, they muſt 
not relate what they believe of things, becauſe they 
may be miſtaken in that belief, for which reaſon 
they can be allowed to give nothing in evidence as 
to their belief; but they myſt ſpeak as to their ab- 
ſolute knowledge, or not at all. It is not ſufficient 
for a perſon to aſſert what he has been told, for he 
may have been told a falſehood, though any thing 
which has been told a witneſs by the plaintiff, may 
be evidence againſt the plaintiff; or vice verſa, what 
has been aſſerted by the defendant, may be equally 
given in evidence againſt him, unleſs indeed it be 
ny thing which has paſſed between the parties in 
the road to | omiſe; for to divulge matters of 
this kind, would be a breach of good faith. But 
where the queſtion in iſſue is relative to the legiti- 
macy of a perſon, it is uſual to admit as evidence 
what the parents have been heard to ſay, relative to 
their being or not being married; (33) for the pre- 
ſumption ariſing from the cohabitation, is either 
ſtrengthened or deſtroyed by ſuch' declarations. In 
ſhort, the reputation of the parents' cobabiting as 
man and wife, ſeems to be good evidence of the 
legitimacy of the offspring, without any marriage 
regiſter being produced, berauſe' it is as good evi- 
dence as can be expected of the children. 
So hearſay is good evidence to prove who was a 
man's grandfather when he married, what children 
he had and the like, for it would be unreaſonable to 
preſume that better evidence could be had. So to 
prove the death of any one's father or other rela- 
(33) But a woman cannot be admitted to prove the non ac- 
— her huſband, for this would be proving her own in- 


tion, 


— 
d 9  — 
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tion, the common reputation and belief of it n 
| family i is evidence; to be received of the fack. 
| — an action for criminal — a ns hor in 


oved gtiff be _non- 
vt PORT ral 7 je: ot k. e ion 
and es are uliciens W Pe mar- 
riage 3 I» hy © 

So, evidence 3 a may, lis got be Ts 
* See is prima facie ey 3 of his 2 5 
ſo as to ae e appoſite pal ypon 1 5 of 
being yet alive, > or many perſops go. to 
and Weſt Ingies and are never heard of Ms is 
the mean time, what is done upon ſuch trial, is. no 
injury to the perſon ſo deemed to have been dead, 
if he or his iſſue afterwards appear and claim the 
eſtate. (35) 

The ground therefore upon which hearſay evi- 
dence 1s ever permitred, is agreeable to this uni- 
verſal rule, * that if it be the beſt evidence the na- 
ture of the thing admits of, it ought to be re- 


ceived.” But to illuſtrate. this point, we ſhall juſt 


take notice of the caſe of May v. May, in K. . 
Fil. T. 17th G. II. which was a trial at bar, upon 
an iſſue out of Chancery reſpectipg the plaintiff's 
legitimacy. The preamble of an act of parliament 
recited, that the plaintiff's father was not married, 
and to the truth of which he was proved to have 
been ſworn; but upon proof of a conſtant cohabi- 
tation, and his oyning her upon all other occaſions 
for his wife, the plaintiff obtained a verdict. (36) 

Ia queſtions of preſcription too, as where the 
iſſue is about a N * Way, WMS, is. als evi- 
1 5 ale 


(35) Black. Rep. 2. 94 | JE 2. 027 Hage 
(36) See Onflow's Nift Pri. 10g. 
137) Theory 9 111 and 4.5 


. 


35 1 to knew 3 — 5 75 
* £1 | . 


fas n 


e Yai ads & more is neceffary * to 
examing the matter in 9 the parties; 
and to the pro r of which it is ne- 


claration, to exa- 


cefſary, fer ha ruled the 
mine 5 5. having whether it deny the whole, or 
x Poe — he Plairitiff's Weed *If it deny 
9 whole, i. e. if it be the general iſſue to the ac- 
18 „ then the plaintiff muft prove all his aver- 
. z but if it E e fecal nepative, then 
- tor thoſe facts which'it ſo denies are o js iſſue, 

reſt being taken for . 


6. Of the me . Witneſſes for 
nut abeying their & * 72 


. Of "or mode of ſubpcenaing witneſſes we have 
treated in the firſt part of this work ; there- 
ak as to the method o 57 againſt them 
for not Wb waer it be o at at the trial 
they mu ed upon their ſubpœnas in open 
| 40 and in caſe they do not anſwer, you have two 
remedies againſt them ; the one by an action for da- 
mages, the other hy attachment. In the latter caſe 
move upon affidavit (38) for a rule to ſhew cauſe 
why an attachment ſhould not iſſue againſt the per- 
ſon having made ſuch default. But then this affida- 
vit ml = contain theſe facts: ft, That a ſubpcena 
iffued in the cauſe. ad. That a copy of 
the ſame was perſonally ſerved on the witneſs by the 
deponent, who at the ſame time ſhewed him the 
original. 3d, That a ſufficient ſum, NN to 


(38) See Attachment. 


the 


ALPHABET ICAL CHAFFER, a 
the calling of the witneſs, was. tendered to him: gt 
the time, to defray his expenees to Zonday or the 
aſſizes, as the caſe may be, maintain him while there, 


\. and his expences returning home. 4th. That 
the = of the ſaid ſubpœna was ſervet” upon him 


early enough, that he ape have ſufficient time to 
wit 


appear at the trial, out ſetting off at a mo- 
ment's warning (39). b. Aba J * . the trial he 
not . A ed upon his ſob- 


has uff 1750 by his non- attend 
The Or if f the, ory prefer ping ” de Th bg 
in an ation bor ar damages, 1525 jon muſt be bro 
upon che ſtat. of the 5th Eliz. 6. 9. J. 12, bye 


8 


ſame evidence is required upon the? 10 of the cauſe 


as muſt be otherwiſe ſworn in the affidavit. And it 
may be taken as an invariable rule, not only in this, 
but in every other caſe, that the ſame matters as it 
would be neceflary to prove, ſuppoſing a cauſe were 
an ifſue to be tried by a jury, are equally neceſſary 
when a double, or I ſhould rather ſay an alternative 
2 is allowed to be ſworn in an affidavit 

to obtain the rule; and fo vice vent og 


* 


EXECUTION. 


e cannot be taken in execution op 4 Sun- 

penalty recovered on the lottery act; that 
bee no ConlttuRive breach of the peace. Npr on 
an attachment for non-payment of coſts, becauſe je 
is in the nature of a civil * The like Nan 


(39) de pee witnels is the city at two o'clock i in the | 


afternoon, to attend at the fittings at Wefminfter that evening, 
was deemed too ſhort a notice. 4 Strange, 510. 


with 


The alen wo, 9 1 et | 


ith fegatd to attachment for = een 


OE TY Ne, Z. EE n 
9350? SHAW 214 1! Mert ,90 Yo 9189 5: 114 20 $7 
10 1 01: 1100 BAM! na 2 too bus 
Miu! * 77 10 — 7 „Eee 277 wy = 17 10 YC 9119 
3 rie NED ISSUE, L Yb 
» F377 : 3 & i491] "_Fc) . WW 48 73 25 2 7 41 


Tho Kit zned iſſue is a. queſtion? of ſact, Tent 
ftom the” court of vr), ot equity fide of the 
Exchequer, to a 5205 of law, to be, tried. Bo a jury. 
19 like manner too, do the courts EH ty ſend | 
21 of law 105 be determined Fe 25 es; 

in either caſe the Ta edings are into tot 
nf any other common ion of the like” cles. 


1 
221 191 - . 14 


„t 5 177 1 LY . , . N p * 


«64+ V al 5 * 45 391 3 1 N . LA "& 1+ {}Þ ws / 
* 


4 43! I hh * Te N 5 <F} A >) 
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HABEAS corpus. 


SVISENTINE 7 N. | Of the, Grand Bri. 
fs Mc 1% 

HERE are various ſpecies of chis writ; but 

the grand writ of Habeas Corpus, which is to 
bring up the body of a perſon illegally committed to 
jail, fo that he may be Giſcharged, i is obtained by 
moving the court of K. B. (40) for a rule to ſbew 
cauſe (41) why a writ of habeas corpus ſhould not 
iſſue in a certain caſe. - This motion muſt be 
grounded upon an 4 A of the fact of the pri- 
. 's detention, to which muſt be AFP, a. cop 
of the warrant of his commitment; or if it 11 
been . refuſed, the affidavit - ſhould ſtate that fad. 
The court uſually make the rule 4 in the firſt 


* 
ws C. P. has the like power of granting it. 


(41) Though in Vacation application may be made to a judge 
at . 


inſtance, 


inſtance, and determine the merits upon 
the habeas.carpys Aa), when the priſaner is brought 
a either diſcharged or W as _ Judges 
think fit, | 


2 e eee = 
The ſecond ſpecies of. habeas corpus is that to 


remove the body of a priſoner from the cuſtody of 
the ſheriff to that of the marſhal of the King's Bench; 
in other words it is to remove him from New 
or any other county jail, to the King's Bench > Pri. 
ſon (43); or to prevent him going from a ſpungi 
fi e 4% a county jail; in either caſe the writ is che 
me. ; 
As to the mode of ſving it out, it is bought at 
the ſtationets; you then fill up the blanks, and pro- 
ceed as in fimilar caſes ; laſtly getting it returned at 
the'ſheriff's, office, This habeas corpus is commonly 


(42) The return to a Andi corpus is the infwer of the 10 
to whom the writ is directed to the charges therein contained 
againſt him. As fer example: ſome, excuſe for detaining the 
perſon, therein named, in his cuſtody ; as in the caſe of a ſeaman, 
for inſtance, “ that he was | impreſſed by virtue of the proper 
warrant o of the miralty.“ Now this return is in the nature of a 
declaration, and may be pleaded or demurred to in like manner ; 


and the likreryt of irhe party detained in cuſtody depends wholly 


the.deciſon of bs iflue. Of the like nature are returns to 
uses, and other writs of a ſimilar Kin. 
Aüigb, Thies fppohag the defendant to rot arreſted e. 
Zan wit; f DAY TE AG: ente be re- 
2 a jp the ; but 1 4 "Os the is K. 74 
Tek ſdme — td make affidavir of ebt 
— 10 l. or upwards; and thereon a King's Bench writ — 
obtained, and left at the ſheriff's office with the habeas corpus. 


ut if defendagt be än cuſtody in an [inferidt juriſdiction, as 


the ſheriff eriff's court in unn then he may have a laber corpus in 


the firſt inſtance, without any additional writ iſſuing in the court 
Wode; W EAN 9 V. 2 16% 01 Mg Sm 114-5 & 345 


liad An as called 


*1: 
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the return of 


—— 


| 
| 
| 
| 
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called dd faciendum ot ##tipiendm, ty there 
needs neither motion in court, nor application to a 


judge; this being > the grind vrit of 
which we firſt treated. 


Note. Any of the judges have power to commit the defendant, 
but if he be removed from the country, the ſheriff mult be firſt 
paid a ſhilling a mile. 


4. 9 o the Removal of 4 "Can * an « foie n 
riſliction. 


Thie muſt he dons D or e joined 
in the court below ; and when the debt is under 100. 
bail muſt be given, ff, in the inferior juriſdic- 
tion, who muſt enter into a recognizance, not as in 
other. caſes to ſurrender the defendant's fi but abſo- 
lutely to pay the debt and cofts, if he fail in the ſuit; 
otherwiſe the judge will not allow the writ; and two 
days previous notice muſt be given to the plaintiff's 
attorney, of the reſidence of the ball, that he may 
enquire unto them. 1 


4. A. rh the Court above, 


— 

ur day one, but 
one; a copy of which be muſt ee uit” the 
dant's attorney (45); and thereon, — 
8 wich the condition, the pla ee 
en an e 


n n bail above to other caſe 2 on! 
— a 


(45) Defendant maſt get the habeas eur retured before he 
dan put in his 1 
©. 
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The time for excepting to the bail is within 28 
days, and they may be compelled to juſtify as in 
other caſes: in ſhort, afrer what has been already 
obſerved, the reader who has read the firſt book of 
this work will need no further information, as therein, 
under the article Bail, he may collect every neeeſſary 
inſtruction, either directly or by analog. 


5. Of the further Proceedings. - 
_ Habeas corpus differs from certiorari, becauſt by 


the latter the ſuit from the court below is continued 


in the court above; but by the former, the proceed- 
ings are all de novo; therefore the plaintiff muſt de- 
clare again, which he may either do de bene eſſe, or 
in chief; but then the plaintiff is confined to two 
terms, as the defendant is not bound to plead (46) 
if delivered later. The venire, although the action 
be a tranſitory one, muſt yet be laid in the county 
wherein the court below is ſituate; and the benefit 
of non- proſſing the plaintiff for any omiſſion is 
taken away. Theſe are the leading diſtinctions be- 


tween cauſes removed to, and thoſe — — c 11 


the proceed- 


- ® 


menced in, a ſuperior court; the reſt 
ings beihg as ih ordinary, 


{1104s tt, ; 


6.31044 
qt uam EGS&.--L 3. AP 3 4 + | n 
u This is neither mort nor Teſs than a u, t 
habe the benefit of the teſtimony of à perſdn de- 
taigedlin ſome jail, the writ being di to the 
Keeper theftvf; but this ſpeeies of hahvasr cannot be 


(46) The time for pleading is four days after the delivery of 


the declaration, when the defendant reſides in Conubm, or n 


20 miles of it; but if his refidence de above that diſtauce, then 


eight days; and no imparlance can be allowed him, even <ooph 
the declaration be not delivered the ſame term herein the-oauſe 


Was removed, 


4 


N * 


- 
— ——— —— — MG nn po _p——_ — 0 0. — 
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ſued out at the pleaſure of the party requiring it, 
unleſs an affidavit be, previouſly ſworn before ſome 
judge, of the priſoner's. being a material witneſs, 
who; will then grant his fat for the writ; Which 
being afterwards left with the marſhal, warden, &c. 
he cauſes the witnelt . be arg MP: at the time 
TPP =_ 


7. Of the Habeas ad ſatisfaciendum. 


This ſpecies is uſed to bring up a priſoner 70 re- 


ceive judement, or be charged in execution, in one 


| court, having previouſly removed himſelf, by means 
of his being ſued in ſome other cauſe, to the pri- 


ſon of ſome other court. It is made returnable on 
the day it is intended he ſhould be committed; in 


mort, this ſpecies is Een to an execution in 
other CONS. 


HUNDRED. 
1. 07 the Nature of the Afton 


This action is upon the ſtatute of hue ind « cry, and 


only extends to highway (47) robberies committed 


in the day time (48); but travelling on a Sunday (49) 
in not within the proviſion of this law, yet going to 
church is. The nature of the robbery is judged of 
by its commencement; for though the actual takin 
were ina houſe, yet if che plaintif were firſt aſſau}tec 


(in). No matter whether public or N * 4 


148) If there be light enough-to diſcers a man's countenance, 


before or after ſun-ſet, it is pits 


„ Merg. Vu. Mer. V. II. 13. 


on 


ont 
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bn the highway, and then taken to this houſe, this 
latter circumſtance makes no odds (50). .- 


* 


| 2. 5 Of the Notice. 


This action cannot be ſuſtained, unleſs the party 

robbed do, as ſoon as convenient, give notice*te! 
(51) an inhabitant of ſome town near the place, in 
purſuance of ſtat. 27 Elix. c. 13. p. 2.; but there oj 
a ſecond notice required as well, by the 8th of Geo, H. | 
c. 16, which with all convenient ſpeed muſt be 

given to ſome conſtable, borſholder, headborovgh, or 

tything-man of ſome town or place near where the | 
robbery was committed ; and this laſt notice muſt be | 
in writing, though it need not be perſonally ſerved | 
if left at the officer's houſe it is ſufficient. TOY 9 


(50) Morg. Yad. Mec. Vol. II. p. 13. 

(51) The common and moſt proper way is to give notice at 
the firft inn in the next town, and then proceed to the neareſt ma- | | 
giltrate (1), who will take the gJlegation of the party robbed on | 
oath (2), according to the ſtatute, and bind him, her, or them | 
over to proſecute, _. 


——_———.Þ. _—_ a _ "> bs. 8 3 "© * _ — — * — —ů — —_— : 
— — — WI —— — — C— _—_— OY —— — * — 


(1) Of the county in which the robbery was committed. 
(2) Morgan, in his Vaud Mecum, V. II. 25. ſtates that it has 
been held by three judges againſt one, that the party — 
he did not knom the robbers, without adding, nor any 
them,” is fatal ; beeauſe not purſuant to the ſtatute. I myſelf, 
— ink the opinion of the one judge by far the moſt — 
proper; for the moral obligation is in the , not int 
er oa en 


R. e 


2 eee, car TER. 


4 x 


0305 eee 


It wh mention, as far as the nature of the caſe 
will admit, the number of felons who committed 
the robbery, the deſcription of their perſons, with 
the time and place. It is as well to take care too, 
that che notice be given to a conſtable of the ſame 
hundred; and in addition to this, notice muſt alſo be 
advertiſed in the London Gazette, deſcribing the rob- 
bers and eircumſtances i in like manner; and the one 


e Lo * reren F e with 


J, 


_ The Plain mu give i Securit for the can: 


Beſore tlie action is 1 the plaimiff muſt 
enter into a bond before the chief clerk, ſecondary, 
or filacer of the county; or before the clerk of che 
pleas of the court wherein the action is intended to 
be brought; or. before the ſheriff of the county (52); 
in the penalty of 100 l. with two ſufficient ſureties, 
to· be approved of by ſuch proper officer or his de- 


puty ; to ſecure the high — 9 9 againſt whom the 
ws np RI his colts to be taxed. by the 
maſter. 


(58) If this bond be entered into before the therif, he muſt: 

tranſmit it to the be. proper; officer. of, the court, | by- certificate in 
writing, in the . uature: of a return, before. the writ. is ſued; out ; 
and the, party mult ſee.to. get this done, and denyer the bond to 
the proper officer of the court, Indeed in ations of this nature, 
as in all others, but in caſes of this kind in particular, it is al- 
ways matter of practical reflection, whether any other particular 
be neceſſary or not, but principally ſo before one of this fort 
are commenced: as the TE omiſſion on trial may prove the 
cauſe of a non-ſuit. 


ary 4 
. a » . - 4 


— 
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The l of the aQtion i is fix months, and it 
muſt be commenced by original, which ſhould re. 
cite the ſtature ;' and unleſs the writ be teſted forty. 
days (53) after the robbery, the whole rr 

may be reverſed by writ of error 54). ö 


ww 


Nate 1. If ſeveral perſons in one company be robbed, they 
muſt bring ſeveral actions, unleſs they happen to be joint owners 
of the money, &c. taken from them. 1 Com. Dig. 198. | 


Note 2. The high _ to whom the bond is given defends 
the action, by on behalf of the hundred, and the inha- 
bitants i a, by ape y a rate levied upon them for that pur- 
poſe, that he may ſuffer n no loſs. 


6. Of the Daclaration. 


5 anten to other eſſentials, theſe things muſt 
be obſerved. iſt. The declaration muſt be againſt 
the inhabitants — the hundred generally; for if it 


named, it will be deemed bad (55); but it need not 


recite the original at large, nor more of the ſtatute 
than applics to the action (56); and this agrees to 


(53) Merg. Val. Mie. Vol. Il. p-. 42+ 


(54) Theſe forty days are, becauſe by. the ſtat. 8 G. 2. c. 16. 
if any one of the felons (1) by whom robbery was committed 
be apprehended within forty days after notice in the Gazerte, the 
hundred is not liable, 


(55) org. Laut Mee. V. I. p. 42. 


a Therefore that part of the act need not to be taken no- 
V * Dig. * 3h 


(1 Although the robbery were committed by ſeveral, if 5 
it is ſufficient ; but this muſt be pleaded, as it cannot be 


. 


» 


be againſt any in particular, and they are not all 


, 
| 


— 


Bunn = 


—— ——— 
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the mode of declaring on a deed; for there is never 
any occaſion to ſet forth more of the covenant than 
is neceſſary, as even that, never fails to make the re- 
cord long enough, without adding what is ſuper- 
fluous ( 57). Therefore, if the declaration recite the 
ſenſe of the ſtatute, although not in the ſame words, 
it is ſufficient (58). 2d. The count muſt ſhew the 
time of the robbery, ſo that it may appear to the 
court, that the action was not commenced before 
the proper time. 3d. It muſt ſhew the robbery to 
have been within the hundred, and upon the high- 

way. ath. It muſt alledge notice. $th. That the 
- plaintiff had a property in the money, &c. taken from 

him, and what he loſt ought to be particulariſed (59); 
but with the ſame certainty as in trover is ſuffi- 
cient (60), 6th, The concluſion muſt be contrary ' 
to the form of the ſtatute (6 1}. 


7. Of 


(57) As to the mode of reciting a ſtatute, either in declaring: 
- orpleading, the day, year, and place of the making of it mult 
be ſhewn ;. therefore it is neceflary to ſet forth the days of the 
commencement aud concluſion of the parliament, or the adverſe 
party may demur. I | 
Mr. Morgan in his Fade Mecum, V. II. p. 200. obſerves, that 
he thinks the proper way of pleading is to ſay, at a parliament 
begun and held at /uch a gay, at ſuch @ place, and from thence 
continued, by prorogation, or by ſeveral prorogations, until, &c. 
(58) Morg. Yage Mec. V. II. p. 43. | 

(59) But inthe writ this is not neceſſary. 

(60) 2 Sand. 263, 
(61) But if it conclude contrary to the form of the fatute, it 
may be demurred to, notwithſtanding that the whole law) upon 
the ſubject is regulated by ſeveral ſtatutes and not by one; for 
which Mr. Morgan (1) gives this reaſon, i. e. becauſe the action 
is founded upon the ftatute of Winton, and he quotes R. 7el. 


* 4 
x 


* 


- 


_— 
— — 


- (1), A. Fade ll. V. H. p. 4 


n. * 


* p 
> * * 
116 


— 


= CHAPTER. 245 


. Of the Plea, 


The general iſſue is “ not 1 20 3 any : | 


Pe matter my be pleaded, if neceſſary. 
8. . Of the Venire Facias. 
The jury muſt not be of the ſame hundred. 


. of the Evidence neceſſary to ſuſtain the Plaintiff's 
Caſe on the T rial. 


The rule © that no man can be an 1 in his 


own cauſe,” is in this caſe diſpenſed with; and in- 
deed it muſt be ſo from the very nature of the caſe; 
bur then the plaintiff's teſtimony- ſhould be corrobo- 
rated by circumſtances (62); and the giving the firſt 
notice, and advertiſing the ſecond in the Gazette, muſt 
be proved on the trial, of courſe, unleſs admitted by 
the defetdant. In like manner too, as the plaintiff 
himſelf may be a witneſs, ſo may any perſon inhabit- 

the hundred, notwithſtanding his ſituation as a 


* 


O the Bande 


After ks no proceſs. can be legally ſerved 
on the high conſtable, or any inhabitant of the hun- 


116. and 1 Yentris 235. but certainly this reaſon is a very bad 
one; for as ſeveral ſtatutes regulate the law, what objection can 
there be to putting them in the plural number. Common ſen/e, 


one ſhould think, on theſe occaſions ought 00 be the beft aue. 


rig. 

(62) But by 22 G. I. c. 24. no perſon can recover in hue 
and ery more than 200 J. unleſs at the time of the robbery there 
were two perſons preſent, and they atteſt the loſs. 


63) 8 G. II. c. 16. 
(03) 8 c. 1 K 3 *. 
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dred; but the ſheriff, on the receipt of the execy- 
tion, muſt ſhew it atis ro two magiſtrates in or 
near the hundred, who are to cauſe an aſſeſſment to 
be made, purſuant to the ſtatute of the 27th of Eliz. 
4. 13. as the exigency of the caſe may require; but 
the high conſtable muſt firſt make oath before them 
of his expences, his attorney's bill being firſt taxed, 
And the money being thus received by the ſheriff, he 
is obliged to pay it over to the party entitled there- 
to, without fee ; but he cannot be called upon to re- 
turn the writ tall within 60 * war 4 the retur 
mentioned. 


HUSBAND, and WIFE. 


'A feme covert, i.e. a nia woman; living 
apart from her huſband, having a ſeparate. mainte- 
nance, may be ſued as a feme /ole, or ſingle woman; 
and the circumſtarice of her having diſpoſed of fuch 
maintenance does not alter the caſe, nor is the huſ- 
band liable even for neceſſaries; but the wife is in 
all reſpects, with regard to * debts ſhe contracts, 
looked upon as a feme ſole 

Equally ſo where a married woman has a ſeparate 
maintenance, and acts therewith as a feme ſole, ſhe 
is liable to anſwer as ſuch, Corbett v. Poelnite, 
M. T. 26G. 3. 

In caſe credit be given to the wife of a man in 
-exile, ſhe alone is liable: the like Yoon huſband | 


has n the realm, a is tapete. hid 


Note 1. Where common gainſi huſband and wife, 
ſervice on the huſband is ſufficient for b —＋ and he muſt appear 
for himſelf and her too; otherwiſe the ay: enter ſuch 
ee for him. Barnes 41% 


Nate 


Note 2. But 10 caſe of bailable proceſs, in Edward: v. Rourke 


« Uxvr, M. 2 G. he wife was diſc ſtody, 
becauſe ſhe | ea without her 1 Po Te writ 


was ſued int 90 both, ee e 1 to bim. 
517" 


4 . 8 
I 4 * 89 * 9 11 c * ; p 14 : N 1 4 


« My . 5 ' fo 4 15 = 18 l 
aa ad. 2 <> ra M * 
A ſecond Wa is liable do Pay a debt a 
trated by his wife, while ſhe lived in a ſtate of '/#Þ 


ration from her firſt huſband, 2 „ 
mainitenance. Corbett v. * M. G. 3. 


= 


3. Cayſes for which Hyband and « th 4 1 


8 Jointly.” 43: {110% "nk 
m "ſe In al ere actions for ai thing But to the 
wife before marriage. N d us . 


2d. S0 in all actions real reſpecting be wiſe 
lands. 

3d. The like-if the wife hold any thing in auter 
droit, as by being an executrix, adminiſtratrix, or 


truſtee ; for although the property in diſpute is not 
her own, nor that of her huſband, who has 1 leſs 


to. do with it, yet ſhe-cannor ſue alone: | 


4th. And: wherever the eſtate or thing in böte 
t to join in the ac 
could maintain. = 


is the joint pro both 01 
tion; Non —— the wi 


action, N er EO 


7 4s; 


th. — wrong to the wife, as an hag 
ſale, ber. the action is a joint dec; 


* * > 


Wy. .2 R 4 4. Cauſes 


— 


— 


— 
— — — — * 
— 2 =Y 44 4 — 2 — 22 4 

Y _ - 2 -— 4. E 


— 


— Fo 


. diu fr which they muſt in jointh foed. 


3 oe wilt be fufficient only to lay down the N 
. ae thatin all ſuch caſes wherein, if huſband and wife 
be aggrieved, and ought jointly to ſue, fo, ? converſe, 
where they are 27 ors, they ought to be made 
int defendants ; as if a wife contract a debt dun 


S menen 


ie D441 


__— o. But if 4. and B. be ford os e and as, 4. can- 
| not plead ne waquer acrouple en loyal  matrimonie, becauſe the le- 
. marriage is not triable in perſonal actions; for a huſ- 

45 is liable to his wife's debts. See Morg. Jade Mec, 


U. p. 433- 


2 2. Defendant's wife, bang — * execution for a bat- 
tery, committed by ber on the <vife of the plaintiff, the court 
will not diſcharge her, although her huſband be not taken _ 
Ber, if there appear no intention to ſcreen Bim. Wil. 14 

7. And Barxes, p. 203. obſerves, if huſband and nie L 
eures taken in execution, the wife cannot * | 


0 ol - - * — I. 
- wh A. 87 1 
. 


: 
1 


INFANT.” 


LL 1 rater u. years af age are deemed 
A — and as to their capacity, the general 
rule is, that they may do any thing for their advan- 
tage, but nothing to their prejudice; becauſe no one 
ought to impoſe upon their want of experience; but 
what we are chiefly to treat 1 here is, 


1. How 5 are to ſue, 


Which 3 is by prochein amie, i, e. their | next friend, 
and appointed as infra, 


2, HEW 


I 
. 
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2. How they are to defend. 


This is by guardian, who muſt be appointed by 

the court, before the plaintiff can declare. This is 
done by the guardian and infant appearing before a 
judge at his chambers, or by petition to the chief 
juſtice, engroſſed on a treble penny ſtamp, ſigned 
by the infant, with the conſent of the guardian ſub- 
ſcribed as well; of the truth of the execution of 
which the witneſs to the ſignatures muſt make affi- 
davit. Upon this the judge then makes an order, 
that the infant may ſue or defend, as the caſe may be, 


3» Plea. 

When the cauſe of action is ſuch as the infant is 
not bound by, and he wiſhes to avail himſelf of his 
minority, he muſt plead it ſpecially. See Plea of 

Infancy. P. 168. | dls, 


| Note. When an infant does not appear by guardian, on aſſida- 
vit being made of the ſervice of proceſs, and of the defendant's 
being an infant, and his not having appeared, the judge, with- 
out taking out a ſummons, will — an order, that unleſs the 
infant appear within ſo many days after perſonal ſervice, the 
plaintiff may aſſign Jobn Dos for bis guardian, and enter an ap- 
pearance for him; but as this order is only i, it is n 
that a final one be firſt obtained, to give the plaintiff this power ; 
in order to which, affidavit being made of the perſonal ſervice of 
| the veder 20%, the judge will make an order ab l | 


, 1 4 * * 1 * a 
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INroRNMER. 


'An We is a a perton who ſues for 5 fake of 
| recovering a penalty given by an act of parliament, 
which is moſt commonly half to him, and half to 
the king; in which caſe the action is called a gui 
becauſe qui tam pro Domino rege, &c. quam pro. 
15 in bac 8 ſeguitur; he ſues as well for our 
vereign lord the king, as for himſel. 
Therefore if if any informer. make a compoſition, 
taking money or promiſe of reward, and that ei- 
er to the uſe of himſelf or another, without oo 
ne be 
diſqualified as an informer in future, to forfeit 
104. (64) 

But there is a difin2ion to be taken between a 
common informer and a party grie ved. In the 
latter caſe the penalty is given wholly to the plain- 
tiff; for the ons * merely for the ſake of getting 
the amount of the penalty out of the defendant ; but 
the other is a perſon whom the defendant is ſup- 

poſed to have injured. And therefore the law has 
— him 7 this \ ar 26 en PIE to reim- 
vane himſelf. eee R 


hich | | . 
N ib. for Plaintiff... 


In no caſe, bone ver where an e is e 
on a penal ſtatute, is the” plaintiff entitled to coſts, 
_ unleſs the ſtatute particularly - direct; though, it 
the verdi& be againſt him, he muſt pay coſts; 
which is no _ than right; for if he recover, the 
penalties i in moſt caſes are op e 


(64) 18 Flix, e. 5. | nemo. 
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| Note. In gui tems, the king's ſhare muſt be paid into court, 

before any rule can be drawn up permitting. the informer tp 

compound. See Black. Rep. in C. P. Word gui tam v. Ellis and 
another, 1154. Alſo Wood gui tam v. Johnſon, 1157. 


INSOLVENT DEBTOR. See Priſoner. 
JUSTICES of the PEACE, CONSTABLES, &e. 


I have purpoſely choſen to conſider magiſtrates 
and their officers under one head, becauſe the offi- 
cer is juſtified under the magiſtrate s warrant, 
vided he do not exceed the authority thereby given 
him, which it is his duty at all times to execute with 
humanity ; for however inferior the ſtation of conſta- 
ble may ſeem, it is highly proper that the perſons em- 
ployed therein ſhould behave with that d of 
prudence, which renders even the meaneſt office re- 
ſpectable; and ſtamps a becoming reputation on the 
character of the perſon executing it. It is for this 
reaſon that all Jaws ought to protect their officers in 
doing right, and, puniſh them in doing wrong. And 
this is the principle of the Eg law: for by the 
24th of G. 2. c. 44. no action can be ſuſtained 
againſt a conſtable, or perſon acting by his order, if 
he deliver a copy of the juſtice's warrant to the party, 
or his attorney demanding the ſame, in writing ; but on 
neglect or refuſal, in fix days after ſuch demand he 
becomes culpable. On the contrary, if he deliver 
the copy of the warrant, and permit the original to 
be peruſed as hy law required, the proof of this cir- 
cumſtance will acquit him on the trial (65). For 
every magiſtrate is wholly anſwerable for the war- 


65) And by Rut, 7 Fac. c. 3. a conftable, or perſon sung 
5 him may plead the general iſſue, and give the ſpecial mat- 
K. 2 and upon obtaining a verdict is entitled to dou- 

co ü . k , i 8 „ | 


rant 
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rant he iſſues, the conſtable being anſwerable only 
ſor the proper execution of it. (660) : 
Mapiftrates. 

By the ſame ſtatute, (67) no action can be brought 
againſt a magiſtrate, unleſs he have one-month's pre- 
vious notice delivered him in writing, by the plain- 

tiff or his attorney, whoſe name and place of abode 

== ought to be indorſed; but reſpecting this, ſee Title, 

| Cuſtoms and Exciſe, from which may be at once collecm. 

ed the tobole law reſpetting theſe kind of notices. And 

| the magiſtrate in like manner may tender amends 

within the month, but after the action is com- 

menced, the money muſt be paid into court. 

29 oh CAFTH) as. 2 234 ie | | + = 208 
Nete. The limitation of the action, as well againſt magi- 
ſtrates" as their officers is fix months, and to both ate given 
double coſts in caſe they ſubſtantiate their defence. 


"MARTIAL LAW. 


If any perſon be tried by a court martial, not- 

withſtanding ſuch proſecution was malicious, yet an 

: action on the caſe will not lie againſt the; proſecutor, 
to reimburſe the injured party in damages. 

This queſtion was decided in the cauſe of Suiton 

' againſt Jobnſon, in error in the Exchequer Chamber, 

H. 24 C. III. by which deciſion the verdicts of two 

ſpecial juries (68) were ſet afide, and ſuch reverſal 


(66) It is the conſtable's buſineſs to keep the warrant, but he 
ought to certify to the juſtice what he did in reſpect thereof. 


(67) 7 Jac. t en 1K 
(68) The firſt jury gave 5000 J. and the 2d. 6000 /. da- 
mages. 
: was 
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as afterwards confirmed in the Houſe of Lords. 
The principal facts were as follows:; 
The plaintiff was captain of the Ie, one of the 
ſquadron under the command of the defendant 
(Commodore Jobnſon) laſt war. Being in Port Praya 
road, off the iſland of St. Jago, the ſquadron was 
attacked by Monſ. Suffrein, 16th April, 1781; and 
an engagement took- place in conſequence. The 
Is was damaged in the fight, and the French com- 
mander failed away, when Commodore Johnſon or- 
dered all the ſhips in his ſquadron, to cut their 
cables, and fail after him; that being done, the Bri- 
tiſh ſquadron formed a line of battle, and bore down 
about ſun-fet on the ſame day, but no further en- 
gagement took place. The captain of the Js had 
been obedient in every thing, yet notwithſtanding, 
the commander charged him with not having cut 
his cables according to orders; he then put him 
under an arreft, removed him from his command, 
and ſent. him frft to the Eaſt Indies and then to Great 
Britain, to be tried by a court martial. From r 
to laſt the plaintiff was kept under arreſt for near three 
years, 1. e. from April 22, 1781, to December 11, 
1783, The court martial before whom he was 
tried, fat at Portſmouth, on board the Princeſs Royal, 
the prefident was Admiral Montague. It appeared 
from the circumſtances in which the Is found her- 
ſelf, that Captain Sutton was juſtified in not immedi- 
ately cutting her cable, He was. therefore honour- 
ably acquitted of the whole charge. ws 
Niete. During the time of Captain Sutton's impriſonment, he 
declared he loſt 20,0007. which he ſhould otherwiſe have gained 
by prizes; and beſides this, he was 5,000/. out of pocket, in 
conſequence of his ſuſpenſion, trial, Ge | | 


88 Iii St ity * 


The action he brought againſt Commodore foln-. | 


/an, having been twice tried. before the lord chief 


baron, at Guildball, a motion was afterwards made 
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on b4balff of Commodore Jobuſon that judgmen 
might be arreſted,” which after a very elaborate dif. 
euflion of the caſe was refuſed. (69) He iben brought 
bis- uri of error, by which the judgment in the 
below was reverſed. Captain Sutton then ” 


to the Houſe of Lords, Nite laſt reſort of 
ſubje&;*bur aye alas! the ſentence or reverſel was 
confirmed. | 


Note. Thoſe alta further ane ta able cauſe, 
Ne find- it very fully zeported in the firſt volume of the Term 
2 * | | 


| MOT 10 N. 2 Rule. 


NON, PROS; NON SUIT, NEW TRIAL, 
4 inf Caſe of a Now Suit, and WITH- 
AWING * RECORD, N 


FOX surr differs from now pros in as much 
| as it is a judgment given againſt a plaintiff, 
who iy ſo far proſecuted his ſuit, as to bring it 
into court; but then upon the trial, being unable to 
prove ſome. particular. fat, the court permits him 
to be non ſuited, in order chat he may have the be- 
_ nefit, if be think fit of bringing his action again. 
Whereas if the jury give a verdict againſt him, he 
is barred from fo 0 doing, unleſs he. move the court 
for a new trial, which muſt be upon ſome affidavit 
of the exiſtence of. certain facts, out of which ariſe 

ſuſficient reaſons why a ne d ought* to be had. 


| (6g) e 
tain Sutton; before he had the verdict of 
bi behalf, and nor he” had! rhe ſolemn opin 2. 
dot aß four of the fame” court its hit favour,” 
n ow account of indiſÞoſitiv - 
4 


i n 
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dence. to produce upon a ſubſequent. trial, that he 


could not poſſibly for ſome reaſon aſſigned produce: 
upon the former trial; as for inſtance; a per- 


| haps with which he was of acquainted at the time. 
In ſuch caſe, if the court think the application rea- 


ſonable, they grant à rule 4e ſbew caſe, and if the 
deſendant (though either party may move) think: 


himſelf injured, he ſbews cauſe, accordingly; and if 
he cannot, the court make the rule abſolute. On 


the contrary, the rule 'is diſcharged with- or: 


without coſts, as circumſtances may deem reaſon-- 


able; but always with coſts, i the application be fri- 


volous. But provided the damages be ſmall, the 


court will very 'rarely incline to harraſs the parties 


with a ſecond litigation, and moſt commonly when 
a new trial is granted, it is upon payment of your 


adverſary's cofts of going to trial in the former inflance z . 


new trial being wholly to accommodate the party 
applying. But ſometimes the coſts. are ordered to 
abide the event of the ſecond deciſionn. 
Here too. a diſtinction ought to be taken between 
moving for a new trial, and in arreſt of judgment. 


the former being to go again to à jury, but the latter 


only to argue ſome point of law before the judges, 
arif out of the record; in ſhort, it is in the nature 


of a demurrer after. verdict, but before writ of error 


brought, and this motion may be made even after a 


new trial Has been reſuſed; and the time for, making; 


it in C, B. is before the expiration of the rule. for... 
Judgment, but in K. B. it may be moved any time 


fore judgment is entered up. The mode of doing 


= 


which is thus, the attorney for the party intending 
to move, ſpeaks to the aſſociate to have the record 
in court, and gives a brief to counſel to move, 


(79) Aud what is faid as to plaincify applies vice wer/a ,to 
t. | f 5 £ 
| «© that 
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« that entry: of final judgment be Rayed until the court 
order, which being granted, the rule is 


then drawn up, and a copy thereof ſerved on the 
adverſe attorney, who in order to diffolve this rule 
obtained by his antagoniſt, muſt then give notice, 
© that he means to move to diſebarge it.” Of the 
ſervice of which he makes affidavit and moving 
to diſcharge the rule the matter comes on for 
argument. If the judgment be arreſted in con- 
ſequence, the party who requeſted it ſo to be, draws 
up the rule of court and ſerves a copy thereof on 
bis adverſary; on the other hand, if the judgment 
be affirmed, then the party in whoſe favour the 
verdict was, draws up the rule, taxes his coſts, and 


proceeds in the uſual way. 


Nate. Before motion is made in arreſt of = it is al- 
ways matter of conſideration whether the defect be nor cured by 
the verdict. | 


NON PROS differs from non ſuit, in as much as 
the former is given on the trial; but the latter is a 
judgment given againſt the laintiff before trial, 
_ for not ee rejoining, S according to che 
copy of the rule he receives for that purpoſe. 

The mode of ſigning a von pros (7 1) is as fol- 
lows, and it is a final judgment; but it cannot be 
figned in K. B. unleſs common bail be filed within 
two terms but in C. B. the defendant muſt appear 
as- of that term in which proceſs is returnable, 
and he has then any time TS the vacation of the 


_ enfuing term. 


Nate. In C. P. a Sire Map (> beaker, 
but a demand of declaration as well, which muſt be given before 
four days after the end of the enſuing term; NN. B. nei- 


tber is neceſſary except in replevin. |. \ 
| (71) No ne pros can be figned if the cauſe be removed by 
3 EE. But 


— — ——— — — — — — — 
— . —— 
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"But let us tate an #awple in the *. By for not 
deckring. 
iſt. Then whe defeiidunt's attorney get A patch - 
ment roll, and entets thereon 4 warrant of attortiey _ 
for the deſendant only, preceded however by a me- 
morandum of the term; and beſides this, the xo 
pros is 4% engrofſed on a double half-crown ſtamped 
paper, hic which being done, the parchment and paper 
are both taken co che clerk of the judgments to be 


nar: (a 


e 


r the term of Saint Micha, in 
1 et the reign of King George 28. 


itneſs Lloyd, Lord Kenyon. 


[Warrant of Attorney.] The denn puts in 
his place his attorney at the ſuit of the e in 
a plea of treſpaſs. 


 [Middiifex, ſſ.] The defcndant necoding to the 
form of the ſtarure, in ſuch cafe made and pr 
was ſerved wir a precept of our lord the 1 
called a bill of Miudlgex (or whatever the writ be th 
iffued ont of the court of our ſaid lord the king, 
before the king himſelf, directed to the fhetiff of 
r (or whatever other 9577 rerurnable on 
next, after days from 
no laſt pat, to anſwer plaintiff in 
plea of treſpaſs; and the faid defendant at that 
F by his attorney, according to the form of. 
ſtatute in ſuch caſe made and provided, and the 
1 e 2 bþ in the aforeſaid court of our ſaid lord 
Ba before the king himſelf, at Nenner 
— hath not ee by his bill or declara- 


- (98) In C. P. to prothonotary. 
7 tion 
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erſonal action, nor in ejectment againſt 


tion in 
him the ſaid defendant, before the end of Hilary term 
then next following, being the next term after the 
appearance of him the ſaid; deſendant. Therefore 
| it is conſidered by his majeſty's court here, that the 
| . faid plaintiff can take nothing by his ſaid precept, 
5 but that he be in mercy, c. And it is further con- 


ſidered by the court here, that the aforeſaid de- 
fendant recover againſt the ſaid plaintiff for bis cofts 
und charges laid out by him, about his defence in 
this particular, by the court of our ſaid lord the 
king here adjudged to the ſaid defendant, and by 
his aſſent according to the form of the ſtatute in 
ſuch caſe made and provided, and that the afore- 
ſaid defendant have his execution thereof, &c. 
Nothing now remains to be done but to ſue out 
execution, - - | 
| Note. Tf the defendant were arreſted, the ac etiam ought to 
be inſerted in the judgment. 3 


Before I quit this ſubject, there is ſtill another 
diſtinction, which is that of judgment as in caſe of a 
non ſuit. It differs from non pros in as much as that 
is before, but this is after iſſue entered on the roll. 

This judgment is therefore obtained moſt com- 
monly for not going to trial purſuant to notice, and 
the court muſt be moved for a rule to ſbew cauſe, 
and if none be ſhewn, then on the day after the 

_ Expiration of the rule, you move to make it ”n 2 
But when cauſe is .ſhewn, as for inſtance, the ab- 
ſence of a material witneſs, or the inſolvency or bank- 
ruptey of the defendant, then the court will diſ- 
charge the rule. On the contrary, if it be made 
abſolute, it is then ſtamped with a double half 
crown ſtamp, and the maſter marks the coſts upon 
the roll; in ſhort, whatever the court orders, you 

proceed accordingly. 

With- 


— — 
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_ Withdrawing the Record. 


This is when after the trial is called on, the at- 
torney ſor the plaintiff happens not to be in court, 
ſo that he is permitted by his counſel to withdraw 
the record, Sees <q his client's being non ſuited, 
which neve muſt be done if the defendant 
inſiſt upon it. The effect however of the with- 
drawing . record, which is ſometimes called 

Filez the cauſe dul of the paper, is, that the plaintiff 
may ph: fo give a freſh notice of trial for a future 
time, on payment of the defendant's coſts of the day, 

i. e. all thoſe accrued ſince notice of trial given. 


OFFICES. 


The Law Offices are ſituate as follows. 


— 


Of B. R. 


HE Maſter's is in the King's Bench Walk, 
Inner Temple. 

The Clerk of the] udgments and Declarations, 
in the ſame place. 

Signer of Latitats, ditto. 

Seal Office, No, 2, Inner Temple Lane. 

The Clerk of the Rules, in Portugal Street, Lin- 
coli's- Inn Fields. 

The Clerk of the T ronfary* s, at Weſtminſter Hall, 

The Clerk of Niſi Prius, Inner Temple. 

The Bill of Midalgſex Office, is in Clifford's Inv. 
Sheriff's Office for London, Grocers' Alley. | 
For Middleſex, the corner of Curfitor Street, Chan- 

2 Lane, 
S 2 of 


ws of Cp; 


The Prothonotaries', ; Tarfeld © cure, "Imer Ter- 


Lerbe v Werne of Avtortey's One, 18 in rung 
Oourt, Temple. © 

be Secondaries', in Crown-Offce Row, 7 em- 
Ae Clerk of he Treafuty' s, at We nine. 

The Aﬀocrares', in Serjeant's mn. 

"The Filacers', where Capiaes * are bgned, No. 4 
Howe Court, Temple. bas 9 
Exigenter, Fieſborn Court, Gray's es 5 35 
Clerk of the a 4 ar Maſter Pepy's Chambers, 


Gray's Inn. 


Note. The judges' ay are all in Serjeant"s Inn, and if 
any of the above offices be removed by the time this publication 
comes out of the preſs, the reader may eaſily correct the error, 


by enquiring at any one affice where another is. 


ORIGINAL. 


This like all other writs is in me öntnre of a 
letter from the king to the ſheriff, directing him 
what to do with reſpect to the defendant. But an 
original cannot be ſued out, for a leſs debt than 
; "0% (7 & (73) nar for a greater debt will the plaintiff be 
more coſts than upon proceſs, unleſs it 
poten to 50/, except indeed the defendant be out- 
lawed. ( 7 
Theſe originals then are of tro. pecies; the præ- 
"ape, and the 15 te W N * : firſt is uſed 


73) 5 6.1. . 2 
(74) R. M. 23 G. III. 


when 
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vben dhe action is in debt or covenant 5. in- 2 Word, 
where aby thang ſpecifrally is demanded, but where 
the damages are to be afleſſed ad liditum by a JULY, 3- 
adio, caſe, there the. te fecerit fecurum is the profes. 
writ to ſue out. We ſhall therefore fele& that for 
our example. in K. Bi: ſuppoſing — Ada to be for 
the gold repeater, &c, _ . LI 


; G84 ei 501 18 
| © Example WY 1 
Mr ag it the nge SE, 
&c. then put, &c. the defendanc; late af A eſminſter 
in the ſaid county, gentleman (75); that he be be- 
foje us on (one aſ the return days in the almanack) 
wherefoever we ſhall then be in End (6) vo ſne 
forcithar! whereas (here the whule decades is {et 
forth at Jengeh). ach 75.306 D 5d Rom jnetinw & 
Thi che attorney for the plaintiff makes out on 
paper, without a ſtamp, and then he aakts it to the 
filacer, ho makes out the capian {7} )ras folloẽw-: 
+ George-the Third, &c. To the: ſtreriff of Midille- 
ſex, greeting. We command you chat you: take the 
defendant, late of Veſtminſter in your county, gen- 
tleman, if he be found in your bailiwick, and him 
ſafely 5 * ſo that you have his body before us, on 
ü .- . ar where ſoe ver 
| | | 18 


« 


(75) The true air * the elde muſt he inſerted, by 
ofiginal, and the town, &e. in which be Hit PI in the 
— 2617+ 15's eve 

(76) This return is peculiar to e not as to the tay, 
but the place; 4180 «£1 Werne. 

(77) Though commonly ho attorney made hs * a 


C — ſake z but the filager has bis fres notwith- 
ing. TLEEE 


(78) The. return of the capias ought. to be after that An. Y 


original. If you proceed to outlawrys indeed, the return of the 
| — ought to be the * of the cepias; but if you do not 
0 8 3 mean 
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we ſhall then be in England, to anſwer the plaintif 
in a plea, for that whereas (here the declaration is 
copied over again) adding alſo, and have oy this 


writ,” Witneſs Loyd Lord Kenyon, the day of 
FE. in me” - year of our:reign. 
10250 * * 8 Ter (79). 
— A0 ov 


rney. 
Bail for 60 J. 105. (80) 


Note. Every original writ muſt bear zefe at leaſt 15 days be- 
fore the return; hut the morrow of the Aſcenſion is a good re- 
turn, notwithllapding its not being 15 days after the ign day 
3 10 Car. L. c. 6 K 5. 


1 need hardly mention, chat if the defendant be 
not taken on the firſt capias, an alias, and then a 
Aluries may iſſue; and that if the action be bailable, 
2 warrant muſt be taken out at the ſheriff's office. 
and given to an officer to whom it is directed; but 
if the writ be not bailable, then the notice to appear 

.__ as in p. 10. muſt be inſerted, leaving out the words 
& at Weſtminſter" and inſerting pe: = Sos ng fe 
we ſhall then be in Eng ws 5 v4 


' 


Appearance ond Bail. 


This is entered by the defendant's attorney with 
the filacer ; the time for doing it is within erght days 
after the return; but if the action require ſpecial 
bail, and "ng defendant reſide within 20 miles of 
London, he has till four days after» the quarto 


„ may both be teſted and re- 
mean to proced to ontlamry of 


ell” And originals, after being - reed, | muſt be ſcaled = 


(80) But it is xo? . that the defendant ſhould be arreſt. 
4 on an original ; he e need only be ſummoned, 


| 
. dig 
1 
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die Ps and if aboye 20 miles, he has two days 


longer. 


Ver. This u wben the writ" is "returnable on any other re- 
ttnrn than the firſt; but if en 10 fir ff, then in Loudon or Midale- 
fex four 2 on * 20 miles from town fox days. 


Bail is pur in r the flacers at a judge” $ hi 
bers, of which the defendant's attorney ought after- 
wares to have ee in aN caſes. 1 


Declaration. A 


In alien by l inſtead of FER the de- 
fendant to be in cuſtody of the marſhal, the pream- 
ble runs thus : 

(81) [Middleſer, f.) The defendant, late of Weſt- 
minſter in the county of Middleſex, was attached (82) 
to anſwer the plaintiff in a plea of treſpafs on the 
caſe (83), and whereupon the ſaid plaintiff by his 
. attorney complains, for that whereas (proceedin 
uſual) and RIA and ele he brings Rae, 
&c. 280 


Xo" dee are added; 


The reſt of the proceedings are ſimilar to thoſe 
not by W 


(35 Take care to o lay the <eme in the ſame county into which : 


the capias iſſued, provided the action * bailable ;/ as, if not, the 
bail will be diſcharged. . 


(82) But if che action be in debt, day 70 ſummoned.” 


(83) But if in debt ſay, of a plea that he render to him 
the for of: (the debt), (1) which he * detains, &.“. 


(1) If on a bond you inſert the penalty. 
1 Quare 


d pa ddalſun fabi. 


c 


This 1 Writ. is peculiar to the Coumon Pleas, and is 
uſually taken out againſt: perſons: en; whom a 
ſonal ſervice may be found difficulr; tis left at ru 
ſheriff*s office, and you take out a ſummons, which 
is given to an officer to whom' its — and 
he leaves it at the defendant's houſe.” 

Then, in cafe the deſendant ne Ie to appear, 
you may ſue out a diftringas againſt his goods for 
40 5. which are taken accorgingly; and the iſſues 
from time to time increaſed, b moving the court, 


85 let vs dee 1 vo 


Example. hes an 
ein, the ploinifs axorney makes ove a precipe 


| & At. Hits! 
* 2 Original guare dee fai, for 
pleintiff againſt defendant, late of # er, gen- 
tleman, broke the cloſe at Veſtminſer, returnable 
before his majeſty's juſtices at Weſtminſter, in (name 
ſome return marked in the almanack). (84) 
bei Attorney. 


This, with he warrant to proſecute, he takes to 
the curſitor of the proper county, who makes out 
the writ; upon which the defendant having been 
ſummoned, the attorney for the plaintiff then ſearches 
at the filacer's to ſee if he have appeared; and if he 
have not, then he files the writ with the cuſtos bre- 
vium, getting it however firſt. from the ſheriff, with 
his return thereto ; and the cyftos brevium then gives 
the mae e now- of the ame of the ct and 


| g 


(84) — p. 4. 


6 


the 
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the ſheriff's return: and if the return be © notice 
to the defendant,” then the attorney makes out a 
diftringas, upon which the ſheriff grants his warrant 

to one of his officers, to diſtrain the defendant's 
goods to che valve of 10 5. which being done, and the 

writ returned, then if Gill defendant do not 

plaintiff's attorney makes out an alias, which like 
the original diſtringas is both ſigned and ſealed, and if 
no appearance be then entered, motion may be made 
in the treaſury to increaſe the iſſues, the ſame as 
againſt Peers 31 and then another motion muſt be made 


o — 


Appearance. | 
The time for defendant's entering an appearance 
expites on the guarto die poſt of the return of the 
writ, and it is entered with the filacer. 
Ihe reſt is as in other caſes. 


We ſhall nom, in order to preſerve the concatena- 
tion of things, though it does nt come in alphabe- 
tical order, treat of outlawry; becauſe na man can 
be outlawed, unleſs the ſuit be begun by original; 
and in C. P. there is another kind, as well as the 
| quare clauſum fregit, called a ſpecial original; but af- 

ter what has been already obſerved, an example of 
that kind would be ſuperfluous, | 


* 
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Original having iſſued, with its capias, as above 
deſcribed, and an alias and pluries capias (85) thereon, 
the above four writs being got returned at the ſheriff's 
office non eſt inventus, you then iſſue a 5th writ, call- 
ed an exigi facias, commanding the ſheriff in five 
ſucceſſive courts to require the defendant to appear; 
and at the ſame time a 6th writ iſſues, called a writ 
of proclamation (86), which commands the ſheriff 
to proclaim the defendant upon three ſeveral days, 
according to ſtat. 31 Eliz. whereof one proclama- 
tion muſt be made near the church door of the pariſh 
wherein he reſid es.. f 
_ Ths; fifth, writ being- returned primo exactus, ſe- 
cundo exactus, tertio exactus, quinto exaftus, and ideo 
utlagatus, and the 6th proclamari fecit. 
A ﬀeventh then iſſues, called à capias utlagatum, 
which may be againff the body only, or againſt the 
body, goods, and lands altogether; and if the de- 
fendant have any goods, the ſheriff muſt appraiſe 
them by an inguiſition, plaintiff paying the charges of 
it, and the writ being returned, it is taken to the 
filacer in the K. B. (but in the C. P. to the clerk of 
the outlawries) who tranſcribes it, and tranſmits ir to 


(85) Theſe four writs may all ĩſſue at once, but they muſt have 
different ze/es, as there muſt be fifteen days between the refe and 
return of each, in the order they follow one another; but the re- 
turn of the firſt may be the ee of the ſecand, and fo on. Now 
the intent of theſe four writs were, that the defendant ſhould 
have ſo many diſtin& notices ; but being taken out at once, he is 
appriſed in no ſuch way. Therefore, why would not one of theſe 
writs ſerve the purpoſe, as well as ſue out four at a time? 


(86) This writ is directed to the ſheriff of the county in which 
defendant reſides ; whereas the other is direcled to the ſheriff of 


: 


the county to which the original was directed. 


© ; 
* 


* 
— 


Then 


| 
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Then apply at the remembrancer's office for an 
$th writ, called a venditioni exponas, i. e. empower- 
ing the ſheriff to ſell what he has taken; but before 
he can pay the plaintiff the money ariſing from ſuch 
fale, if the debt do #0? amount to 501, the plaintiff 
mult apply by motion to the court of Excheguer, 
who, upon reading the return to the venditioni expo- 


nas, order payment of the money. 


But if the Debt be above 50 l. 


The plaintiff muſt then apply by petition to the 
lords of the treaſury for the money to be paid him 
in ſatisfaction of debt and coſts; which petition is 
then referred to the ſolicitor of the treaſury, wha ex- 
amines into the nature of the demand, and make his 
report accordingly ; whereupon he procures a war- 
rant from the treaſury to the attorney general, that 
he may conſent to fuch money being paid on motion 
in coprt, The court then make an order, which is 
drawn up by the clerk in court, who at the ſame 
time ſeals a ſulpæna for the ſheriff to pay the money 
on demand. 85 

The a/ual fees of outlawry altogether are about 
204, but they. muſt in a great meaſure depend upon 
the length of the origin 0% * 


| Note 1. If the defendant be taken on the capias utlagatum, 
and the action got bailable, he may be diſcharged on entering a 
common appearance; and if bailable, on giving a bail bond 
with two ſureties to the ſheriff, as in other caſes. And the out- 
lawry may be reverſed in the firſt caſe by a judge's order, in the 
by motion in court; and then the plaintiff muſt proceed de 
novo. He muſt even iue out a freſh original, if he mean to ſue 
by original again. . In ſhort, he muſt proceed as in other caſes, 
ſuppoling no prior proceedings to have been had; but in ſuch 
caſe, 3 the defendant muſt always reinſtate the plaintiff in 

Colts, | ; N g 


Note, 
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Match 2. I the action be) againſt two, and one cannot be ar- 
Na 


F 
4 „ 
2 P 4 4+ 


AMIE ROW: Nik VSM S063 THATIRNG d; 440 1545 36 

2221218 | tt eee . 2 
1 * # $4 R \ A341 . 
Fus . 11 17 17 728 


* 
„ 
* — A 1 — 


g ; g 
5 4 + + N 
L. 1 


97 4 5 FD z 


LESSEE. for 21 years, at a pepper corn for 
the firſt half year, and rack rent for the re- 
mainder of the term, covenanting at the ſame time 

to pay land tax, and all other rates, charges, and im- 
\ Poſitions, and as well to put the premiſes into com- 


pl tepair ;, having affigned bis term for a dll jun 
in groſs, is neverthelefs not liable to pay the expenſe 
of A party wall, eicher by the Pecik of the fath 
G. F 4. 78. / 41. er by che covehant in the leaſe, 
This being © chirpe falling op the original lendlord- 
Soutball'v, Leadbetter, M. 30 C. 3, nB. K. 


. * * * 5s * 
* hy: * 1 7 4 1 Ss my 
F* + 34 þ* I 11 14100 L J , . y : , »# » & 

Sd TS R 


—_— 


-- 


„ Mie Fg 22819 0564; Moa 


, 
* 


| "VR" Fi | 
"Too bot BI 2b i ian * R P 7 van 
; PAUP or .POO SONS. 
- 1 PAUPERS, or, POOR, PERSON 
F . ; 


| 21 , 
No perſon is daemed a pauper in law, who is 
worth g I. beſides bis clothes; which, when people 
are ſo reduced in life, are generally pretty ragged. 
As the coſts are ſo high, ought not this to be ex- 
| eas 7 1 8 —_— leaſt run in the 
|: inſtance, by any who brings a com- 
mon action; ſor ſi oe him to 'be” non-ſuited, 
his own coſts will be at leaft 25. and thoſe. of his 
adverſary about 12 or 154. if in B. R. but ii in C. P. 
| 22 er . I mention this, 2 
| e origin of ſupporting paupers was to let 
Thoſe have a hearing gratis, ws cog "not afford to 
pay for one, 5 N 


- 
" . 
> ” 
. 


A pau- 


% 
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iN per ln, ee i Nee e 
_ as much as the ee eee 
by bringing his action; and this is ſaying nothing of 
10. belanite that may ariſe, if error be brought. 
Every body knows that, by the law of England, 
poor people are to have counſel and attorney affigned 
them gratis; but then this cannot take place riff fach 
time as they are paupered, the manner of doing 


which is as follows: 

Firſt, the pauper muſt petition a judge on a tre- 
ble ſixpenny ſtamped paper; to which muſt be an- 
nexed an affidavit of his poverty on another treble 
ſixpenny ſtamped paper, for which muſt be paid 
ſwearing at the judge's chambers one ſhilling ; and 
then the clerk makes out an order, charging 25. 6 d, 
more, TL N 
By this time it is mathematically demonſtrated, 
that the poor man is 65. 6 d. poorer than he was 
before; but being once paupered, he then pays no 
more fees during the whole courſe of the ſuit, unleſs ' 
he recover 51. in which caſe he muſt pay 41. 125. 
$4, before he can receive a farthing of it! 


The court fees being ++», + 
Paſſing the record, not leſs than 1 0 
Paſtea ſtamp, and the maſter for marking © 9 
Paid beſore -: 6 


0 -- 


ois bl £ 4 12 $ 


* PAYMENT of MONEY into COURT.” 


This is done by giving a brief 10 counſel for that 
purpoſe, who; ſigns che fame. His, fee is 10 f. 64. 

It is carried to the figner of writs, who takes the - 
708 ” ney, 


270 ALPHABETICAL CHAPTER. 


ney, and gives a receipt for it; and then both brief 
and receipt being taken to the clerk of the rules, he 
draws up a rule, a copy of which muſt be ſerved on 
the plaintiff's attorney, with the maſter's appoint- 
ment to tax the coſts. But in C. P. if the money 
do not exceed 5 l. you get a treaſury rule of the ſe- 
condary, upon which the prothonotary will receive 
the money, writing a receipt in the margin of it. 
But above 5 /. you give a brief to a ſerjeant, and 
proceed as above. | 


| Nate 1. A plaintiff is entitled to all cofts up to the time that 
| defendant pays the money into court, notwithſtanding that he 
o | afterwards proceeds for further damages. Hartley v. Bate/on, 
| H. 27 G. 3: in K. B. f 8 | 0 


Note 2. Obſerve that payment of money into court differs 
from tender, which muſt be made before action brought; but even 
after the action is brought, the money before rendered muſt be 
paid into court notwithſtanding ; and in ſuch caſe, if the plain - 
tiff do not upon trial, prove more than what the defendant had 
before offered to pay him, a verdit will be given againſt him; 
perwitting him nevertheleſs to receive the money paid in for bi. 


Note 3. Refuſal to pay upon a freſh demand, vitiates a former 
tender. p , E | 


$451 


PEERS and MEMBERS. of PARLIAMENT. 
Preliminary Obſervations. 


A peer cannot be arreſted, nor can his perſon be 
taken in execution, although a verdi& be obtained 
againſt him. Nor can a member of parliament be 
arreſted, or taken in execution, during the fitting of 
parliament; nor for forty days after, nor for forty 
days before. In ſhort-a member of parliament can 
ſeldom, any more than a peer, be taken in execu- 
by | tion 


1 


ALPHABETICAL CHAPTER, 271 


tion at all. Judge Blackſtone takes notice (87), that 
parliament is ſeldom diſſolved. for more than eighty 
days at a time. But a member, if a trader, being 
ſerved with legal proceſs. for any juſt debt, amount- 
ing to 100 J. may be made a bankrupt, unleſs the 
ſame be diſcharged within two months, his circum- 
fance being deemed an act of bankruptcy. 


1. Bill, 


A peer, or member of parliament, may be ſued 
by original, or by bill, the proceedings being ſome- 
what ſimilar to thoſe againſt attornies ; the latter be- 
ing engroſſed on a treble penny ſtamped parchment, 
and filed with the clerk of the declarations in the 
X. B. and in C. B. with the filacer of the county 
wherein the venue is laid. But there is this differ- 
ence: . 

1ſt; In a parentheſis, you ſtate the member's pri- 
vilege (88) thus; 

[ Middleſex, ſſ.] The plaintiff complains of de- 
fendant, eſquire, having privilege of parliament, of a 
plea, &c. N 
And in the concluſion, the words © contriving and 
fraudulently intending, craftily and ſubtily to deceive 
and defraud the ſaid plaintiff,” muſt be left our. 


2. Prayer for Proceſs according lo the Statute. 


After and therefore he brings ſuit, &c. muſt be 
added, and hereupon the faid plaintiff prays the pro- 
cefs of our lord the king, according to the form of 

(ﬆ#) Comm. v. 11. 165. 8 
(88) If a peer, ſer forth his title. 


* ay 


tte 


* 
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the ſtatute in ſuch caſe made and provided, to him 
thereon to be made, and to him thereon it is grant- 
ed, Kc. 3 

n to elicit SA 
Juabn Doe and Richard Ree, 


3. Wri of Summons. 


The bill being filed, a writ of ſummons is ſued 
out, and taken 4 the ſheriff, who thereupon grants 
a ſummons, which 8 to an ee is left at 

| * ce l ni. 1 5 


4. Non Appearance. 


In caſe the defendant do. not appear within four 
days after the writ is returnable, then a diſtringas 

may be iſſued, and upon that the ſheriff's warrant, 
directed to an officer, to diſtrain the defendant's 
lands or goods for 405. and this being done, if the 
defendant ſtill negle& to appear upon the guarto die 
poſt after the —.— of the diftringas, get the writ, 
with the return to it, from the ſheriff's office, and 
take it to the filacer, for the h of his making 
out an alias, upon which | erb 


6. Move the Court 


To increaſe the iſſues under the ſtatute of 10 G. 3. 
c. 30. i. e. that the diſtreſs upon the ſecond di/tringss 
may be greater than the firſt was; and if 3 
be ſmall, the court uſually direct the rule to be 
drawn up, that the iſſues be ſo increaſed as to pay 
the plaintiff the debt; but if the ſum be large, then 


the PR_T mult be at the expence, of a pluries di- 
| tringas, 


Lalled a 


1 


Are Cpt 5 


an moving the co 489) 1 tha. 
| . ah. d not pay 2 in 1 72 th Lf 
the laintiff muſt be at the further expenſe of mov⸗ 
* oY om a rule to ſhew cauſe, © wh the ſeveral if 1 
"DP 3 5 5 * the ſeveral writs of diftringas 120 
not be ſol 
Thus much . for proceedings againſt Peers and 


wag of Parliament, by bill,” all the other + 


f proceeding not taken notice of above, being 
the * as in other caſes. 


Note.” die IF Ufed debit apjicar; you ame ie a 
which inſtead of being on parchment, is engroſſod on 4 treble- 
penny ee n neither thare nor boſs than a-copy 


of the bill. 
By Original. 


By original, defendant is ſummoned, Se. a5 by 
bill; and in the declaration, inſtead of artached, _ 
W | 


PRISONERS AND INSOLVENT DEBTORS; 


TE x. 


A pres differs from an inſolvent _ in as 
moet oh forriver includes every perſon en 

15 for debt, whereas the latter 2251 deſeri 
1 of of prif ner, who being charged in execution, 


gear by the lords act, it is therefore of 


| e ER ere 


r he is i 


to the bouſe of ſome ſheriff's officer 
houſe, whence” if he be unable to 
kind baff, be is taken to the county jail; but if he 


choole; he way remove himfelf thence to the Ira 


(eh Though this may de dons by fide bar. 
* | of 


. - 
— — = a bk 
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of the court, out of which the writ iflued, whereby 


be was arreſted, But there is no neceſſity for his 


going abſolutely to Newgate, it is the ſame in con- 
templation of law, if he remain in the houſe of the 
officer till a habeas can be procured for his removal, 
for he is 1n the cuſtody of the ſheriff from the time 
of his being firſt arreſted. 8 | 
The priſon of the court of King's Bench, is that 
which bears its name; and that of C. P. the Fleet; 
therefore upon the habeas being obtained, the cuſto- 
dy of the priſoner is transferred from the ſheriff to 
the marſhal of the one, or the warden of the other. 
Reſpecting the mode of putting in bail, that has 
been already treated of at length, p. 81, but when 
the defendant goes to jail, the plaintiff is bound to 
declare againſt him before the end of the term after 
that, in which proceſs was returnable, and cannot ob- 
tain a rule for time. | 
If no declaration as above, defendant by his at- 
torney may apply for a judge's ( 90) ſummons, to 
ſhew cauſe why a ſuperſedeas ſhould not iſſue, which 
muſt be ſerved upon the plaintiff*s attorney; and if 
he neglect to attend, upon affidavit of the ſervice of 
the ſummons, where, when, and on whom; the 
judge will make an order upon filing common bail, 
(9 5 and the marſhal upon the clerk of the common 
| bail's certificate, without a ſuperſedeas, will diſcharge 
the defendant; but the ſheriff requires the writ. 


| * (go) But the defendant's attorney muſt firſt apply to the jailor 
for a certificate of the cauſes, for which his client is detained in 
cuſtody, and affidavit muſt be made of the jailor's fignature. 
(91 But in the court of C. B. three ſammonſes are requiſite, 
and the order is in the firſt inſtance only »if, to give the plain- 
tiff 's attorney time to 7 o to his client, and then if on the = 
piration of the order zi, no cauſe be ſhewn, the j wi 
make the order abſolute, upon which the 4 then 
iſſue his writ of ſuperſedeas, directed to the ſheriff or warden, 
as the caſe may require, to diſcharge him; having however firſt 


entered a common appearance. 


N 0 


I”. 
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| Of the Declaration againſt a Priſoner. 


As to the manner of declaring, the firſt conſider- 
ation ought always to be in whoſe cuſtody the un- 


happy man is detained, whether in that of the 
ſheriff, or whether in that of the marſhal or war- 
In the court of X. B. the reader knows there are 
two ways of proceeding, by original, and by bill, 


the former being ſeldom uſed ; but in caſes where 


the debt is above 50/7. on account of the heavy ex- 
penſe attending it; though it need not be uſed even 

then; we ſhall therefore in this place only ſpeak of the 
latter, as it is natural to ſuppoſe there can occur 
very few caſes, wherein it is neceſſary to declare 


againſt a priſoner by original. Moſt priſoners are 


poor, but ſuppoſe your adverſary to be rich, it 
ſeldom ſerves your cauſe to run him to an unne- 


ceſlary expenſe, | , 
Example in B. R. by Bill. 


Firſt then of declaring againſt a priſoner in the 
cuſtody of the ſherrf. . 
Inſtead of one copy of declaration, as would only 
be delivered to him in caſe he found bail; (92) the 
plaintiff's attorney delivers him four copies, (93) vix. 


(92) Seep. 276. | _ 


- (93) Sarely in point of reaſod there can be no neceſſity ſor 


all theſe copies, as in C. P. only two copies of the declaration 
are made out, one of which is delivered to the turnkey, and the 
other annexed to an affidavit of ſuch delivery, is ſiled with the 


ſecondary, and he gives you a rule to plead, and no demand of 


Noe. Unleſs the „ Ee. deliver the declaration, Wc. 
to the Füge 12. — aint ; * 
BSE E. 21 The 
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| The ft, Written on a treble-penny ſtamped 


— al fled with the cletk of the declara- 3 


3 On a tr chle-penny 2 amped paper, is. deli- 
In or the priſaner 


kin (elf. 
fs d davit of ſervice. of 
the 15 15 0 00 off * + 


* Is annexed to an . copy of, ſuch. affidavit, 
* which the 0 of rules. marks. the day of 
the. affidavit, and nd writes the rule to appear 


' a plead, in which the time being always men- 


tioned, no 93 ſtake ariſes reſpecting. that. pariulr | 


As to. the manner of ni the declargcion, it 
is the ſame as in other caſes, except that of ſtating 
in whoſe 1 74 and at whoſe ſuit the priſoner i8 
detained; for if the defendant. be in the cuſtody. of 


the ſheriff, the ArFlargoon mult. not ſtate, him to be 
in the cuſtody 0 


the marſhal : (94) but inſtead of 
which, it muſt ſtate him to be in the cuſtody of the 


ſheriff, at the ſuit of the plaintiff, and upon what 


proceſs, and when-the ſame was returnable ; in other 


ah the On" is N. ſame as in other 


of ieee au- = 2 Cote of the 


Inſtead of four copies, as in the cuſtody of the 
ſheriff only two are made out, one on parchment 
ſerved upon the turnkey, who delivers it to the 
priſoner, and the other 1 Ned with the clerk. of the 
declarations; - nor need any affidavit N _ of the 


. 


(4). Nee in other cats; the cutily of the martal 1 
Belzon on which the court proceeds, | 


7 * | 2] ſervice, | 


ALPHABETICAL CHASTER. 27 


" ſervice, but a 8 igen ut the rk of 
the rules as in N caſes. 


Me Vf fue priforer be cette EUN plaintiff, wings 
to be ſo charged by ai 75 e Nana nen 
jailor or turnkey ; and plaintiff be deſirous t that the pri- 
ſoner ſhould put in bail, in caſe of his being diſcharged from 


confinement, he muſt make affidavit of the debt as in other 


| Superſedeas 


- Hitherto we Airs n 3 of this writ, as ob- 
wines by priſonera, for the plaintiff's larhes in de- 
claring we ſhall therefore here mention thoſe cauſes, 
through which 2 priſoner may be entitled do his dis- 
charge on entering. an appearancr. 'The firſt of 
which: is for not proceeding to ju t in three 
terms aſter the delivery of decharation, that in which 
it was delivered being accounted one; and ſecond, 
for not er to execution in two terms alter 
8 | EE ig tou 

bath theſe pplica 0 h rde for a 
judge's ſummons, to ſhew cauſe why the defendant 
{bould got be di/charged by ſuperſedrar; but in either 
caſe, and in either court, three ſummonſes muſt 
iſſue; but obſerve that if the defendant ſuperſede 
the action before judgment, the plaintiff is hot pre- 


— from in execution after 
5 as 5f be Lee the ri rg 
charging b him 1 in e Haw he * "TRE dif- 


- Iyfolvent Debtor, 


By this term is underſtood any 8 charged 
in execution for a dent not exceeding tool. this 


T 3 therefore 


. *. Py 
w * 


ad. The like at 
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therefore is a qualification to become a candidate to 
receive groats. e 

To procure a priſoner his groats, will therefore 
be our preſent object of inquiry; the firſt ſtep then 
neceſſary to be taken is, to exhibit a petition to 
the :0U! | | . 


Setting Forth, 


1. A juſt account of real and perſonal eſtate, 
either in his own poſeffion or in the truſt of another 


for his uſe, at the time of his fr impriſonment, 


and this either in poſſeſſion, remainder, or ex- 
pectancy, and the ſecurities relating thereto, with 
the names and places of abode of the witneſſes. 
e time of his petitioning, 

But before any ſuch petition can be received, 
notice thereof ſigned by the priſoner fourteen days 


previous, muſt be given to the creditor ; or if the 


creditor cannot be found, then to his attorney or 
3gent laſt employed in the action. This notice 
muſt contain a ſchedule of the priſoner's effects, ex- 
cept wearing apparel and bedding for himſelf and 
family, and the tools of his trade, but not exceeding 


10/7. in value in the whole, 

Of the ſervice of this notice with its particulars, 
affidavit muſt be made at the time of the delivery 
of the petition, and upon reading the petition, the 
court makes a rule for. the priſoner to be brought 
up on a certain day, and for ſummoning the creditor 


fo appear perſonally, or by attorney at the ſame 
— e; 


Of the Service of the Rule, &c, 
; g | | 12 


Of chis, affidavit muſt be alſo made, don the 
gay appointed, the court will examine into the mat- 
ter 
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ter of the petition ; but if the creditor ſhew cant of 
2 the 123 ſtatement, and deſire fur- 
ther time for information; the priſoner is then re- 


manded to a future day, when if the creditor do 


not appear, he is diſcharged; but if he do, and 
agree to allow him 25. 4d. a. week, he may inſiſt 
upon his detention ; however, if at any time he fail 
in the payment of it, the priſoner on application to 
the court may be diſcharged. WE 7 4 ' 


Nate. If more creditors than one inſiſt on h's deter tion, they 
muſt pay him a ſum ordered by the court, not exceeding 1 5. 64. 
a week each, and the day of payment is every Monday, (95) 
whatever may be the day on which the priſoner were remanded. 
See ſtat. 32 G. II. c. 28. 3 


For the reſt reſpecting priſoners. See Habeas 
Corpus, wet 7 


PROMISSORY NOTE AND BILL OF EX- 
| CHANGE. 


If the holder give time to the acceptor of a bill of 
exchange, or drawer of a promiſſory note after it 
has been diſhonoured, the indorſor is diſcharged.” 
And-the holder muſt give notice of the bill being 


diſhonoured without delay; bat what is reaſonable. 


notice, is a queſtion of law ariſing from the parti- 
cular facts. However, where the holder and drawer 
do aot reſide in the ſame town, the holder ought to. 


write, That the bill is diſhonoured 27 the rt 


poſt.” Findal and others v. Brown, E. T. 26 E. 3. 


B. R. 


But notice of a bill being diſhonoured by the 
drawee, is not neceſſary to be given to the drawer; . 


| (95) Douglas's Reports. FG N 
1 : T4 | 1 
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| he. honey. ſts in 1 
IT 71 the 1 5 ., „ or when > all bill ** 
fy: c 
r 
the We 7 an 10 bill of exchang: de- 
LY ing botice to his indotſor of refuſal to acce 
|. 43 — r 1s caged. Nor 1s fable. 


pa propa t of the indorſer 140 pay 
& not * of the acceptor's laches, a 
— of the want of notice. en v. Dy, E. 


: Sp, 15 8 


I Fiffitious Hef 
la « Houſe of Lords, ) Miner and Ear 
15 1791. 7 0 
* F Gibſon 50 Johnſon. 

2 Y and Co. drew A or on the defendant for 
710 57. payable to Jobn M bite, no ſuch man being 
n exiſtence. The bill was however accepted by the 
defendants,” and diſcounted: by the plaintiffs in the 
- fvir' courſe of trade, upon whom therefore xo im- 

tation whatever lay. The facts were put into the 
form of a /ppcial verdit; but the difficulty aroſe 
. fromthe general rule of /aw, that the indorſee muſt 
_ derive his title through the medium of the firſt in- 
dorſer, by proving hit hand-writing, In the preſent 
caſe that cbuld not be done, it was an impoſibllity, 
for there was no ſuch man, e tas 4 Jobn Dos. 
The queſtion therefore was, whether the bill ſhould 
not be conſidered as payable 10 ge and it mar 
fo decided; for nine out of the judges thought fo, © 
but the chancellor, chief-baton, an; bare 


thought differently. The judges 2. | 
by the chancellor to ſay, © Whether the indo — 


l White's name was not a forgery,” but they were 


8 


I 


1 


* 
* 
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* thas as the ſpecial verdidt had got in i 


terms {tated an es to 8 5 60 ns ud 


Fe. The cauſe 4 nd MO HR 00 1 1 


ry of taetch s by Gone. | 
A u e ee He , 


5 Lenox, at Guitahadl, and 


But prior to the cauſe of Mine 04 ns 1. G55. 
fon and Johnſen, it had heen decided in the caſe of 
Tatlock and another v. Harris. ( 
bill of exchange was Waere in favour of à fictitious 
perſon, (the fact being known to ll parties con- 
cerned A the drawing the bill,) and the drawer had 
received the value of it from the ſecond: indorſor ; 

a bona fide bolder for à valuable confideration might 
recover upon it; in an action againſt the acceptor 
money paid, or money had and received. The facts 
of this caſe were ſimply. theſe, the defendant and 
others drew a bill upon the defendapt;i(99) in fu- 
vour of Gregson and Co. or order {gr ga 46 * 
able three months after date, which, the defe 

e The firſt indorſers therefgr wete 

gentlemen Gregson and Co. the. ſerond 
and Potter, who indorſed to the enn 


of a demurrer to evidence which eſtabliſhed the abo 
fats. In ſhoft, it is an ingenious wa "of 1925 
nuvring! when people Know the \ Eating overturn 
your truths, the) wiſh to 1 10 

fongue, thus to deprive you of t ers © 
ut 1 ea inſtance, it 8 not Wcceed 
rg gol. in HIVE; che e opinion of 


) E. 20 C. UI. K. 2. 


) Defendant al 1. 
in 1 * A. 2 partner in Dk regal = 


under the rm of Harris and Plane, 2 


96) * That where a 


= 


point of law came on to be argued; in "conſtguetice | 


[£1 


— — 
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- feſt inſtance, a notice is neceſſary, but not upon & role to ſhew 
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the court, obſerved, © T hat the jury would have 
drawn this inference, that the fact of no ſuch per- 
ſons being in exiſtence as Gregson and Co, was no- 
torious to all the parties in the tranſaction, but par- 


ticularly to the defendant.” On theſe facts then, ſaid 


he, what the conſcience of the caſe is, no man living 
can doubt; for as it was vaſtly clear that the de- 
fendant had received the value of the bill, in com- 
mon juſtice he ought to pay it. | 


Judgment was therefore entered for the plaintiff. | 


Mete. The court forbore to decide the queſtion of the firſt in- 


| dorſement being a r. as. they did not think themſelves 


bound ſo to do. 


RULE. 
X 9 I 
Rule is an order of court of which there 
are three ſpecies. 


. iſt. The fide bar rule; as for plaintiff to have 
further time to declare, defendant not being in 


cuſtody. 
2d. The rule granted on eko of courſe; ſo 


called becauſe it is made abſolute on the firſt ap- 


plication, and moſtly without oppoſition. 

3d. Rule ni, or rule to ſhew cauſe, (98) which 
is granted conditionally, that in caſe the adverſe 
party do not ſhew ſufficient cauſe to the contrary, 
then it is to be made abſolute; as in the caſe of a 
motion to ſet afide a judgment irregularly ſigned 
againſt the defendant by default, the rule nf is an 


(98) Upon a motion for a rule to > 9221 . in the 


cauſe. 
order 


od 


B 
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order 1 court for the plaintiff to ſhew cauſe why, 
for ſuch, irregularity the judgment ſhould not be 


reverſed. 


A motion then is an occaſional application to the 
court by counſel, commonly grounded on an affi- 
davit, reſpecting ſome interlocutory matter which 
cannot be pleaded. 
And it is by this kind of application then, that the 
two laſt mentioned rules are obtained, and they both 
agree in this particular, that the motion for either 
muſt be founded on an affida vit. | 

As to the rule to ſhew cauſe, the tinſe rien 
therein is uſually four days, when the counſel who 
applied for it muſt then move to make it abſolute, 
when his adverſary may ſhew cauſe why it ſhould 
not be made abſolute. (99) And this ſhewing cauſe, 
may either be grounded upon an affidavit contra- 
dicting ſome fact advanced by the party on whoſe 
behalf the rule was obtained; or it may be upon the 
ground that the facts contained in the applicant's 
own affidavit, are inſufficient to eſtabliſh his motion; 
for an affidavit is to a * what viva voce evi- 
dence is upon a trial at i of rag; it is on the credit 
or diſcredit given to the facts, ſtated by the evi- 
dence, .or their ſufficiency or inſufficiency, that the 
jury find their verdict; ſo upon the ſufficiency or in- 
ſufficiency of the facts ſtated in an affidavit, 5 their 
probability or improbability do the judges diſcha 
or make abſolute their rules of court. * 


Mete. An order is what is made by a judge at chambers, 
founded on a ſummons ; but before an attachment can iſſue on it, 
CO INS ans of court * n 


(90) The court en diſcharge with or without coſts, accord- 
| EET Vs „ 
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„Ur ING. ths $8vnve 


| Provide the plaimiff * not approve of the 
bail taken by the ſheriff, he is | not obliged to 
E of the bond; but he may direct 
attorney to get a rule from the clerk of the rules 
in X. N. or ſecondaries in C. B. to compel bim to re- 
2 a. copy. of which muſt be left at the 
g office, with the name of the officer who ar- 

reſted the defendant indorſed. 

The plaintiff's attorney then ſearches at the Trea- 
fury Chamber, Salmen Hall, with the cytes Bre- 
wum, for a return to the urit; and if he find none, 
e may move, for an attachment againſt — | 

aunaęd upon an affidayit, of the iſfuing 
he ſervice of the copy, and the having —— 
ath che cafos brevium of the term the writ was 
I but that no return was found... © 
. ver the writ be returned cepi corpus, the 
muſt at the ſame time put in bail above ; if 
ke ra be ruled again to bring in the defendant's 
ö 85 e eee 
| pted to they be x0; perfected, you may ben, 
= more © the coun. again bim for an rp by e 


52 r. Ne beit, e out of ofice . ex- 
| 5 ö 


N 
1 0 


2 blen and SOLDIER, 
O perſon enliſted to ferve as a ſeaman on board 
1 7 of his majeſty s ſhips, gan he arreſted out 
the king's ſervice for. 4 leſs debt than 200. 
6 | 1 hs 
Nor 


: 
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Nor cans ſoldier, provided he be a volunteer. 25 
8. c. 6. + 64. 


Ne 18 2M 


A bidder at at an auction, under the uſual. condidons 
that the higheſt bidder ſhall be the purchaſer, may 
retract his bidding at any time before the hammer is 
down. Payne v. Cave, in K. B. E. 29G. 3. 


Stamped Agreement. 


A broker who bought goods for his principal, 
agreed for half per cent. to indemnify him from. any: 
loſs on the re-ſale. It was held, that ſuch an a 
ment, if reduced to writing, need not be ſta oo 
as being a contract relative to the ſale of goods, which 
by the 4th ſection, c. 38 of the 23d G. 3. is exempted. 
Curry v. Edenſor, in K. B. H. 30 G. 3. 


SET OFF. 


"Tiki is in ihe nature of croſs bien; but a fe: off 
3 plaintiff's demand below 40x. does not 
jpriſdiction of the court; conſequently, if 

the plaintiff recover a ſhilling damages, he is never- 
theleſs entitled * his coſts. 3 Mil. 48. Orange 
1191. OM. NAP ius, 172. | 1. 


Note. Dat no ſet off is all levin if alen. 
eee IR ' 


The peincir e which regulates ſet off is, that the 


debt be-of a fimilar. nature to that on which the ac 


tion is e and there ate two ſpecies. The 


one the 


general i 
bottom of it it; an 


„ with notice of fet off at the 
I the other n 
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off: this latter is uſed when the defendant's demand 

_ is. ſecured to him by bond, or indeed any other in- 
ſtrument under ſeal, agreeable to the rule, that all 
_ deeds muſt be pleaded, However, in ſuch fpecial 

plea of ſet off, the exact ſum due muſt be ſtated. 
See 8 G. 2. c. 24. which is made perpetual by the 
_ G. a. c. 34. 21 G. 2. c. 33. and 24 G. 2. 
c. 28. 


Mere. A pleathat' plaintiff was indebted to defendant ar the 
_—_ the plea pleaded, is bad. It ſhould ſtate that he was in- 
to him at the commencement of the action. £Ewans v. 
Profſer, E. 29 C. 3. a R= | 
But let us take an example of notice of ſer off de- 
livered with the general flue, which muſt alſo be 
written on a treble penny ſtamped paper. 


. 
Plaintiff againſt Defendant. 


Take notice that the above defendant will, on the 
trial of this cauſe, give in evidence and inſiſt that 
the plaintiff, before, and at the time of the commence- 
went of this ſuit, was and ſtill is indebred to him the 
faid defendant in the ſum of 300. for the work and 
labour of him this defendant as a carpenter, done 
for the ſaid plaintiff, and at his fpecial inſtance and 
requeſt; and alſo for divers materials, and other 
| things, found, provided, uſed, and applied 
in and about ſuch work, and at the like ſpecial in- 
ſtance and requeſt of the ſaid plaintiff.” And alſo, 
before and at the time of the commencement of this ſuit, 
the plaintiff was and till is indebted to the defen- 
dant in other 3ool. for divers S, | wares, and 
' merchandiſes, by the ſaid defendant fold and deli- 


livered 
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livered to the ſaid plaintiff, and at his like ſpecial 
inſtance and requeſt. And likewiſe, before and at 
the commencement of this ſuit, the plaintiff was and 
{ill is indebted to the defendant in other 3000. for 

money by the ſaid defendant laid out, expended; and 
paid for the ſaid plaintiff, at his like ſpecial inſtance 
and requeſt. And the ſaid plaintiff, beſore and at 
the commencement of this ſuit, was and ſtill is in- 
debted to the ſaid defendant in other 3001. for mo- 
ney lent and advanced to the ſaid plaintiff, and at his 
like ſpecial inſtance and requeſt. And before and 
at the commencement of this ſuit, the ſaid- plaintiff 
was and (till is indebted to the-ſaid defendant in otber 
zool. for money by the ſaid 4 had and re- 
ceived, to and for the uſe of the ſaid defendant. 
And before and at the commencement of this ſuit, 
the plaintiff was and ſtill is indebted to the ſaid de- 
fendant in other 3004. for money due and owing 
from the ſaid plaintiff to the ſaid defendant, upon an 
account ſtated between them; which ſaid ſum of 
3000. is ſtill due and owing from the ſaid plaintiff to 
the ſaid defendant, and out of which ſum he the ſaid 
defendant will, at the trial of this cauſe, ſet off and 
allow the ſaid plaintiff ſo much againſt any demand 
which the ſaid plaintiff may prove at the ſaid trial, as 
will be ſufficient to ſatisfy: the ſame purſuant to the 
ſtatute in ſuch caſe made and provided. Dated the 


day of 1792. 
| Yours, &c. 
Dieſendant's Attorney. 
To Mr. Plaintiff's Attorney. | 


-" Nite, Tes the render will sdb ibierve, that notice of foe 
off is nothing more than a declaration of aſſumpfit in miniatare, 
leaving out the promiſes to pay. Since therefore theſe 
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| rn anale ent hug! 10 jontckelon where a 
=; veſſel in: che Thames, within the body of a 
5 5 ch if ze interfere; the court of K. B. will 
ant 2 courſe, without impoſing any 
tons on the e applying: eee, v. Ormſey, 
Kb $2964: 
Bur 6446 — feighochiinied by 2inev- 
| Sub muſtar ag salt the — de adwiiralty has Ju- 
mieten en g T. 296. 3. in K. B. 
— —— coguizance of 
aw Hyperbockrien bond; given during the courſe of a 
voynge,- athough' re on land, and under 
ſeal. Anatom v Gibbs, E. 29 GC. 3. i K. B. 
Dor an abſvlute h ſule, given of a ip while 
yet ot at ſea; is d; unleſs the certificate of 
- the regiltty» be rewitecf according to 26 G. 3. c. 60, 
ii This que aroſe in an action of trover 
| to reebver che ſhip Commerce, from London 
to Jaaa, from the defendants who had taken poſ- 
fellow of her, on her — in Enyland, Nollelſon 
and af Rar ve" nend and 
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sroex JOBBING: 


* Ing do Dees engage in a ſtock. j. 
they-incur.loſles, — 
e the- - 7 Sno ne of 
by any Hoe this broker wien che eonferit'of the other, 


be may recover a moiety from that other, in an action 
for money paid for his uſe; notwithſtanding the Ith 
4 3. 6. 8. — Gorkeres illegal all ſtock 
jobbing 
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jobbing tranſactions. Petrie v. Hannay, M. 30 G. 3. 


in J. K. 
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This is made when any one of the parties happ 
to die, and in ſhort it forms a part of the | ; 
it being a circumſtance in the hiſtory ofthe: cauſe, 
Or it may be made u the court of conſcience 
att; and being a fa, the adverſe parity may plead 
to it, the ſame as to a count in a declaration: there=" 
fore it is uſual to add your adverſary's affent, ** which 
| the ſaid A. B. doth not deny”. In form, it is no 
other than a fimple ſtatement of the fact. 
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ceſs iſſuing out of any court of record at 


wards; nor can bail be taken for more than the ſum 
ſworn to. Stat. 11 and 12th of V. 3. c. 9. 2. 
* | 21 rei; inden THY ”" 


| * * | | i . —_— 
WARRANT of ATTORNEY.” | 


Warrants of attorney, or as they are ſometimes 


called judgments (100), are ſecurities taken for mo- 


(100) Though in reality they are two things t the one being 

a power to enter up judgment in caſe of default in the condi- 

tion; and the other a warrant of attorney With the Judgment 

already, entered up ; and in caſe of default; nothing"is then to be 
WF 


* | ney, 


done, but to ſue out execution. 
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0 perſon can heat ed in Wales by any, pro. 
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minſter, unleſs the cauſe of action be 204; or up- 
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ney, either before or aſter action brought ; and bon 
failure of payment, judgment may be entered up, 
and execution iſſue, without any form of trial what- 
ſoever. 

They are ſold at the ſtationers, and the blanks may 
be filled up by any indifferent perſon; but the war- 
rant muſt be directed to ſome one or more attornies 
of ti court of K B. or C B. though the judgment 
need not he ente ted by him or them to whom the 
wartanris'ſo d 20s ni nf nG, : 

Donn V O10 og ob; Ri — {74d 20 
Nn \(NGiwitrant of attorney: glveh in 4 ſpunglng houfe'i is 
1 ene nn n n 


n the fam. N bastle 2! 2: 
1 mer 5 - en un "Er | NH. 
A 2 330. 9187 87 16 | 
How Tudgment is to be entered up, the — * 
a Year old. IE 


If the warrant be a yeat ald, a motion muſt be 
made in court (101), grounded on an affidavit of the 
due execution thereof i of hat part of the deb/(is un- 
ſatisfied, and of the deſendant's being yet FS 
this is if you enter up judgment in term. But if in 
vacation, you make the Ike aſſidavit, and a judge 
makes an order at chambers. Though if the warrant 
be ten years old, then motion muſt be made in court at 
any rate; and this judgment, like every other, upon 
Jul cauſe Pn tothe court u be ſet 
I 
220 ch 28 oe 27 282 NET 
ate. When ent is, a0 a 
tos Zefend as ed jen lag 0 25 herr 2 is 
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Being the ELEMENTS of PLAN for 4 
REFORM: | 


Shewing that the Plaintiff's Coſts in a common Action, 


which at preſent amount to from 251. to 351. need 
not exceed 101. and thoſe. of the Defendant, which 
are now from 12 to 201. need not exceed 61. 


Note. By the adoption of this plan, law, by being rendered 
les burthenſome, would at once become more equitable ; and all 
the inconveniences hitherto reſulting from jjuries would be re- 
moved, becauſe they would then undir/fand the proceedings; 
which now, from their intricacy they cannot. | 
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FTER what has been ſtated in the firſt and ſe- 
cond parts of this work, and proved to de- 
monſtration, can any one doubt the propriety of ſome 
laudable plan for amendment ? Many \ Bora been the 
mms nears who have found fault with ſyſtems ; few 
owever who have propoſed plans for the correction 
of thoſe ſyſtems; and fewer ſtill who have pointed out 
the means to carry ſuch plans into operation, that they 
might be thereby brought to a well-flavoured ma- 
turity, But writing, as I have been, near 3oo pages 
on the practice of law, and not finding it, on a candid 
examination, to anſwer the ſtandard of truth, huma- 
nity, and good ſenſe, I ſhould have left this work in- 
complete, had I not added ſome plan, calculated to 
E for the future, thoſe calamities of which 1 
have hitherto been complaining. 
In this new and arduous undertaking, what ſtar 
ſhall be my guide, what compaſs direct me in this 
unbeaten courſe ? But alas! I will reje& all wild 
theory, I will reje& all doubtful ſpeculation, I will 
reject every whimſical chimera, and ſele&t for my 
polar guide the philoſophy of that bright luminary of 
the world, Sir J/aac Newton; that philoſophy ſhall 
explore the hidden track, that ſhall the giddy height 
ſurvey ; that ſhall be my quadrant, and reaſon my 
time- piece. Thoſe therefore who reje& my ſyſtem, 
muſt condemn his phyſics. 
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true rea 
ſo divine an origin, that however refracted in her 


„„ r P Þ O E M. 
The firſt rule of philoſophiſing laid down by Sir 


Jaac Newton was, Tat no more cauſes of @ natural 
effett be admitted than are true, and ſufficient to ac- 
count for the phenomena thereof. For throughout all 


nature, where one law appears ſufficient to accom- 


pliſh the deſign of the great creator, we have never 
yet found that he has made two, Thus, the. electric 
fluid always takes the ſhorteſt road, and chooſes thy beft 


conductor. Objects of viſion preſent themſelves to us 
in that line which comes laſt to our eyes; and may 
the light have ſuffered ever ſo many refractions, 
thoſe various lines, by the ſimplicity of the laws of 
_pature, are transferred into one right line, and in 
this we perceive the object. 


* 


. Becauſe, therefore, that the deciſions are right in our 
courts of juſtice, which I am very ready to admit, 


in honour of the judges, no inference can be drawn 
that the rectitude of thoſe determinations is founded 


on the a length of proceedings. No: the 
on is, that juſtice, like the rays of light, has 


courſe, however oppoſed in her juſt inclinations, 


ſtill, if not totally overcome, ſhe transfers herſelf at 


length into that one ſtraight line, at whoſe point ſhe 


fixes herſelf, a brilliant ſtar, to illumine the judgment 


of mankind. 


But notwithſtanding the many lines transferred 
into one, yet many and various refractions neceſſarily 
render that line the longer, and conſequently the 
object more confuſed, the neceſſary effect of diſtance. 
Loet us then approach juſtice the nearer, in reducing 


the heavy expenſe attendant on enjoying the benig- 


nant rays of her enlivening countenance. There is 


no danger of our doing too much juſtice; it is a par- 
ticular in which we cannot be too exact; and the 
nearer we approach the throne of the 8 the 

reater compoſition of mercy will be found in our 
judgments. | 


Since 


P R Pg Ss; ME 295 


Since then the laws of nature are ſo ſimple, why 
ſhould the rules which guide our morals, be ſo intri- 
cate, perplexed, and confuſed? _ _ 

As in phyſics all things gravitate to one common 
centre, ſo in morals all things gravitate to one com- 

mon ſenſe. It therefore becomes our duty, to exa- 
mine what parts of the preſent ſyſtem of the practice of 
law are uſeful and good; and what ſuperfiuous, e 
and bad; thereby to enable ourſelves, like go 
miſts, to ſeparate the purer : from the * 
maſs. 

- In doing this, let us obſerve the fame 2 as we 
did in the firſt part of our work, ehr with the 
| common action not bailable. 
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ITH regard to proceſs not bailable, it was 

obſerved in p. 1. that the writ in ſubſtance 
is no more than a letter from the king to the ſheriff, 
commanding him to take the body of the defendant, 
but which in fact he never does; becauſe it is not 
intended that he ſhould. - Now of what uſe a com- 
mand can be, which is .never intended to. be exe- 
cuted, I cannot really ſee. I muſt leave that point 
to be determined, not by thoſe who ſtudy the philo- 
ſophy of Sir Jaac Newton, not by the aſtronomers of 
the Weſt, and the navigators of the world; but by 
the aſtrologers of the Eaſt, and the magi of anti- 
quity. And as to the Engliſþ notice at bottom, 
directing the defendant to appear, this ſerves at 
once to condemn the writ part, becauſe it confeſſes 
it to be of a nature ſufficiently confuſed to require 
an explanation, it proves that the writ, like the 
prayers of the Roman Catholics, is written in a tongue 
unknown to the nation at large; and yet ſtrange to 
tell, that every individual of the nation (except 
practiſing attornies, and other officers of the courts) 
is bound to obey the mandate when called on. 
The reaſon why the Roman Catholics. ſo originally 


wrote their prayers, was no doubt the better to ſup- 


port the Pope's authority, which the more enlight- 
ened part of the catholic community has thrown off, 
leaving that authority to be bowed too only by th 

mere ignorant papiſt. ae on e 
As to the defendant's appearance bringing him 
into court, it is farcical; his plea would bring him 
to the full as well, and better too, for that Her an 
£0 wer 
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anſwer negative or juſtificatory of his conduct. The 
declaration and plea involve in them, the queſtion of 
the plaintiff and the anſwer of the defendant; but the 


writ and appearance neither involve in them the : 7 
one nor the other, but are both totally foreign to 
the matter in diſpute; though concerning them 


many diſputes frequently ariſe, if not among the 
learned, at leaſt among the lawyers, that to the 
clients on either fide are not of the ſmalleſt conſe- 
quence, By the abolition therefore of the proceſs and 
arance, we ſhould inevitably get rid of all the 
difficulties attendant upon miſtakes in filling up the 
one, and filing the other, and thence the calamities 
reſulting; for „ there can ſpring none; for what 
advantage can ariſe to either party from that, which 
does not involve in it one fingle particle of their 
diſpute ? - . | 
But here riſes up the ghoſt, the wiſdom of our 
anceſtors,” rather Fer us ſay the misfortunes of our 
forefathers were the firſt foundation of writs; if 
people inſiſt on arguing hiſtorically, let them exa- 
mine the page with attention, and ſeparate the lead- 
ing facts from the falſe colouring. 2 
The firſt legal writer that this country ever 
boaſted was, Judge Blactſtone, and he tells you (1) 
in his .commentaries, * that writs were introduce 
by the Normans,” they are therefore no other than a 


badge of tyranny, ſuch as is BP by pariſh boys 


upon their coats, marked and numbered to ſhew 
to whom they belong: there is a note too at the 
bottom of pages 271, 272. (2) wherein that great 
lawyer takes notice of books of practice, “he ob- 
« ſerves, they are pretty much on a level in point 
© of compoſition and ſolid inſtruction;“ in that re- 
ſpe& I perfectly agree with him, for there is not 
(1) Vol. III. 273. 3 
(2) Cem." vol. III. 
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one written in a ſtyle any thing like the liberal, or . 
fit to be underſtood by any but a very ſhall part of the 
Profeſſion. © He oblerves further, that Which bears 
© the lateſt edition is uſually the beſt; but Gilbert's 
&* Hiftory of the court of Common Pleas, is a book of 
« a very different ſtamp, it has traced. out the rea- 
« ſon of many parts of our modern practice from 
« the feodal inſtitutions, and the primitive con- 
« ſtruction of our courts.” 

Then in fact, here is the beſt evidence that 
| hiſtory can afford, that writs have their origin in the 

feodal tenures, rounded upon that ſame narrow 
policy, that as all the lands were to be held under 
the crown, as of Norman gift, fo in effect perſonal 

property, which at that time was only fleeting, 
ſhould have the ſame tenure. *© Thoſe therefore 
ce who arm themſelves at all points againſt innova- 
c tions, here let them ſhoot their arrows, hete they 
© have an innovation of the moſt dangerous kind, 
« Jet them wound it, let them deſtroy it.” 

In the happy days of the Saxons, ſuits were not 
commenced by writ, but by plaint; ( 3] chat is, by 
a private memorial tendered in court to the judge 
in writing, in the nature of the declaration of the 
preſent (4) day; and the ode of common right was 
bound, without any mandate from the King, to ad- 
miniſter juſtice. 
| Thoſe gentlemen therefore, who chooſe to ſup- 

rt the continuation of the uſe of writs muſt fail in 
their ground, if they und their arguments on an- 
tiquity. 

"What are the bleflings which we are entitled to 
expect, and have a right to enjoy in conſequence of 
the glorious revolution in 1688, are they the conti- 
nuation of the ſhackles of Norman Ar. or the 


(3) Black. Com. 3. 273. 
(4) Only much ſhorter and eaſier to be eee. 
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abolition of every mark of tyranny, ignominy, ſhame, 
diſhonour, and diſgrace to a free people ? I rather 
think myſelf, that we are to enjoy the bleſſings and 
adyantages of the latter, in preference to the conti- 
nuation of the misfortunes of the former; for not only 
ancient but modern times and modern practice, 
as well concur to condemn the uſe of writs; for in 
thoſe actions which are of greater conſequence, and 
which are generally the moſt difficult of any others 
to decide; I mean thoſe of ejectment, no writ at 
all is ſued out, but the declaration is the frft pro- 
4. | WF. . 
: 11 therefore a writ be not neceſſary to the ad- 
vancement of juſtice, in a cauſe reſpecting landed 
roperty, of much leſs r muſt it needs 
be, in the ſuit which relates only to perſonal, If a 
ſuit, which may and often does involve in it the 
largeſt eſtate in the kingdom, can be commenced 
without a writ, why compel the poor man to iſſue 
one, who ſues only for a debt, perhaps not larger 
than forty ſhillings ? But certainly, if it be not ne- 
ceſſary in one ſpecies of action, it cannot be ſo in 
another; and ſince no part of the injury received by 
the plaintiff is recited in the writ, (5 nor any part of 
the defence of the defendant recited in the appear- 
ance; and ſince hiſtory, experience, reaſon, analogy, 
religion, virtue, morality, good ſenſe, philoſophy 
and common honeſty, all concur to condemn them, 
T beg leave to propoſe their total abolition; and to make 
the declaration the firſt proceeding. 


. 


(5) Though in ſome proceedings by orig inal the declaration 
is added to the writ, but then this has no other effect than to 
make the writ unneceſſarily long, for the. defendant does not 
plead directly but only appears, and then the piaintiff declares 
afreſh, which in ſhort is no other than nine tenths of the writ 
over again; and to this declaration the defendant then pleads or 
demors, therefore in thoſe ſuits commenced by original, where 
the writ recites the declaration, the evil is only increaled. 
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CHAPTER Hl. 
of the DECLARATION. 


the proceedings cannot be diſpenſed with, as 
it differs widely from the one we have been juſt 
now treating of; for numerous are the conveniences 
arifing from the plaintiff, previouſly giving in his 
true cauſe of action in writing, and the defendant 
that defence, which he means to make to the com- 
plaint againſt him. | | 

It is by means of the pleadings, that the court 
is informed of the iſſues agreed vpon by the par- 
ties to be diſputed, arid by that means nothing fo- 
reign to the matter in queſtion, is ever permitted 
to difgrace an Engliſh court of judicature. There- 
fore, that each party ſhould give in his caſe in 
writing, is a contrivance, no doubt as ancient, as 
the invention of writing itſelf. It is thus as the arts 
Increaſe and flouriſh, that life, liberty and property 
are better protected. as . 
But then it is by no means neceſſary that the de- 
claration, by means of ſo many counts, ſhould re- 
peat the cauſe of action ſcven or eight or more 
times, and neither lime ftate it exattly as it is, ſo that 
neither the defendant can know the complaint 
agaiaſt him, nor the court the particulars of the 
injury which the plaintiff conceives himſelf to have 
ſuſtained, <vithout the addition of ſome further lights. , 
I mean the particulars of the plaintiff's demand,” 
which cannot be obtained but by having recourſe to a 
judge's ſummons. (6) But theſe particulars I would 
have delivered in at firſt as his true cauſe of ackion; 


5 ES body muſt admit that this part of 


(6) See p. 19. "a 
for 
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for if the plaintiff cannot tell what his own dernand 
is, how is it poſſible for any elſe to tell; he is party 
to the tranſaftion, and therefore muſt know it, and 
conſequently ought to divulge it; for his attorney. 
can be acquainted with nothing unleſs from him, 
he having firſt the information. His duty is then 
to put the matter in a clearer point of view than the 
plaintiff could himſelf, that it may be the better and 
not the worſe underſtood by the defendant ; and it 
is equally the duty of the defendant's attorney on the 
other hand, to illuſtrate the matter of his client's. 
defence, ſo as the more eaſily to convince the plain- 
tiff of his miſtake, if he have' made one. And 
thus, aſſiſted by the clear lights of philoſophy, ſhould, 
the priefts of civil controverſy endeavour to brin 
about a reconciliation between the parties. But if 
they will not be reconciled, but inſiſt on referring 
the matter to the decifiort of a jury of their country- 
men, aſſiſted by the abilities and integrity of an 29 
rigbt judge, it is perhaps of all other ways, the wiſeſt 
means of happily determining even the greateſt 
differences, with the feweſt difficulties, 1 

The matter being in court, it is then the duty f 
the advocates on each fide, to render the cafes of 
their clients as lucid as their abilities, and the truths, 
with which they are furniſhed will enable them; and 
as the pleadings of which the record is compoſed, 
form the ſubje& miatter of what is to be proved by 
either party, and that no evidence can be deve 
but what relates to the averments therein contained; 
ſo it is perfectly clear that the jury, who are to de- 
cide upon the truth of that evidence, ought to un- 
derſtand that record which it is meant to ſupport, in 
order to ſatisfy their minds as to the proper applica- 
tion thereof: this is the matter of fact, which it is 
their duty to decide in contemplating their verdict. 
They ought to examine firſt how far the evidence 
on the part of the plaintiff tends to eſtabliſh the 
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averments, that he has ſet forth f in his . 
and how far that of the defendant tends to deſtroy 
them? they ſhould firſt conſider whether the plain- 
tiff have proved his-caſe ? and if he have made out a 
queſtion, then whether the defendant have anſwered 
it? thus putting the evidence on one fide into one 
ſcale; and that of the other ſide into the other ſcale, 
and drawing no inference but fuch as humanity and- 
ſenſe will warrant, aſſiſted by the ſacred flame 

of juſtice and freedom, they can never fail of redu- 
cing their verdict to the greateſt degree of moral 


trut 
"The d duty of a judge is to ſee chat no undue ad- 
vantage is taken of each other by the counſel, and 
to ſuggeſt himſelf ſuch queſtions to the witneſſes, 
as his underſtanding and experience may ſuggeſt to 
him, as well as to ſee that no improper evidence be 
received; or to uſe, a legal phraſe, © not to travel 


- G of the record; in ſhort, the judge is the mo- 


derator of the cauſe,” who is ultimately to ſum up 
the evidence with accuracy and i integrity; of the due 
weight, truth, and application of which, the jury are 
at length to determine. | 

Inſtead therefore of the prefers ptimary diviſions 
of Actions into in juries with force, and injuries 
bit boat force,” 1 mal beg leave to divide all civil 

injuries that occur to us; Firſt, into thoſe caſes 

erein the defendant has received a valuable con- 
fideration from the plaintiff for the ſum he de- 
mands, and conſequently, may with great. caſe be 
reduced to matter of account, including thoſe where- 
in any ſpecific thing is demanded, as a certain 
eſtate; and Second 7 y, into thoſe wherein although 
the defendant has received no valuable conſideration, 
but wherein the plaintiff has neverthele received 
ſome conſiderable injury through the defendant's 
means; and conſequently, wherein the damages » 

2 
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de given are not conſidered as the payment of a 
debt, but the reparation of an inſult. 
= Suppoſe we call the firſt, a#ions of account, and the 
ſiecond, 4#ions for the reparation of injuries. This 
diviſion appears to me to be ſo plain, that it would 
be faperflaous even to mention what would come un- 
der the one, and what under the other of the above 
heads, t $10 36 
As juries however are taken from all ranks of 
people indifcriminately, fo it is proper that the lan- 
guage cf a declaration ſhould be ſuch, as that all 
ranks may properly comprehend it. - With regard 
therefore to actions of account, as we ſhall now call 
them, the beſt way of drawing the declaration feems 
to me to be after the nature of the double entry; 
becauſe merchants accounts are univerſally underſtood, 
as well by thoſe who are not, as by thoſe who are 
merchants ; but ſpecial pleading is only underſtood 
by ſpecial p/eagers, and ſometimes not even by them. 
To be convinced of the truth of this propoſition, I 
refer my reader only to the various books of 'prece- 
dents, the books of reports (7), thoſe of the ordi- 
nary routine of practice, and the common mode and 
anguage in which the pleadipgs are drawn. 
Without writing more upon this ſubject, with the 
reader's leave I ſhall now beg to propoſe, the form of 
declaration, according to the Jouble entry, neverthe- 
leſs. preſerving. the accuſtomed. preamble. of the 
courts. We ſhall uſe that of the King's Bench for uni- 
ſormity's ſake, and preſerving alſo our ſame cauſe of 
{4Xion we began with in our firſt example. 1 


* 
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(7) I do not mean to find fault with reports; they are very 
uſeful: but I mean to make uſe of them] as evidence of the ma- 
ny blunders and niceties that ariſe in pleadings; and alas! fince- 
ſo many are reported, how many more malt there be that are at 
reported. The miſeries of our jails can beſt declare! | 


f ? 


Form 
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Form of the Declaration. 


7 N05 WOT 7; | . KA <2 2 
[ Middleſex, H.] The plaintiff complains of the 
defendant, being in the cuſtody of the marſhal of the 
Mar ſbalſea of our lord the now king, before the king 
himſelf, of a plea that the ſaid defendant is debtor to 


the ſaid plaintiff as follows: 


"Df. Dear. C. . 4. Dft. Crediter (8). C. +. 4. 
For a gold repeater o © * 
Engraving the letter of Beef 


F. on the out- 1 4 ; 
e 7 
To the damage of the faid i. | 
| Be dig. r — Attorney for the Plaintiff 


Witneſs the r officer, 
this 1 179 | 

No objection could be taken to this form of de- 
claring becauſe of the uſe of figures; for the miſ- 
chiefs arifing from eraſure would be totally pre- 
vented, by the damages being neither more nor leſs 
than the aggregate ſum expreſſed in letters: beſides, 
if every. . were written over an eraſure, that 


| {9 This would be evidence of the declaration having iſſued, 

conſequently would prevent any view the attorney might 

| have in not ſerving it; for being obliged to make it out, he would 
ſerve it of courſe. 

(9) But if the defendant be creditor, then let che plaintiff in 

the oppoſite column give him ſuch credit as he ought to have; if 

none, let it be left blank, 


could 


1 . 
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could make no odds, as no part of the charge could 
be recoyered then, any more than now, without the 
verdict of a jury; the amount of which is after - 
wards expreſſed in the paſtea. 


2. Of the Time for pleading: 


As it is by no means my intentioh to take away 
from defendants any advantages they at preſent en- it 
Joy ; but rather to conſider the convenience of the li 
debtor jointly with the ſecurity of the creditor, I . 
ſhall beg leave to propoſe that the time for pleading 
be fifteen days (10). Why I propoſe this time is, 
becauſe it is the time between the teſte and return 
of an original writ; the reaſon of which, as aſſigned 
by Judge Blackſtone, is that the defendant might have 

it in his power to come up from any part of Eu- 
gland: for though I am an enemy to writs, and Nor- 
man tyranny; yet, if any good law can be found, al- 
though of Norman origin, I ſee no reaſon why it 
ſhould not be adopted. For it muſt be a bad thing 
indeed, in which ſome little good is not contained. 


Thus nought is aſcleſs made; nor is there land, 

; - But:what or of itſetf, or elſe compell'd, - 
Affords advantage. Sd 

1 q x74 _ ParttIes's Cranes, 


The like fifteen days then, I would fain allow for, 
appearance; in order that the defendant might have 
time to write to, and receive anſwers from, his corre- 
ſpondents in the remoteſt parts of the kingdom, that 
fm ſome he might receive a bill, payable a few days 


- 


. tro) 1 — are eight days after the return of the 
writ allowed for- appearance, and then four for pleading, after 
delivery of declaration; theſe together make twelve: but ſup- 
poſe the declaration be filed Je bene g on the day of the return 
of the writ, even then eight days are allowed. 


* — — — — — — 
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after ſight, and thus diſcharge the plaintiff demand, 


if a fair one. However, if the reader think theſe fif. 


teen (11) days too many, or that the reaſons above 


given are not ſufficient to warrant that length of time, 


4 


3. Of the Notice to plead, and. Delivery of the De- 
52 1 claration. 8 


The notice to plead I would have given on the 
back of the declaration. as at preſent, but with the 
day of the month in letters, expreſſing alſo, to 
plead by attorney (12);“ and as to rule (13) to 


plead, and demand of plea, I would abolith them 


both, becauſe the notice to plead on the back of the 
declaration is ſufficient” without either of them. In 
actions above 107. I would have the ſervice of de- 
claration to be gerſenal, but under that ſum left at the 
defendant's houſe. This would obviate à number of 
inconveniencies ; and though his name. were wrong 
ſpelt or right ſpelt, he ſhould be equally bound to 
appear by his right name, which no honeſt man ought 
to be aſhamed to promulge: for it ſhould be in law 
as in common converſation, if any one miſtake your 
name, you are bound in common politeneſs rather 
to ſet him right than be affronted with him. Indeed, 
as the matter ſtands at preſent, the courts giye every 
poſſible diſcouragement to dilatory pleas ; the ſtrongeſt 


" (11) I'would reckon the 15 days from the day of iſſuing the 
declaration; but that the defendant ſhould not be taken by ſur- 
priſe, he ſhould in no cafe be obliged to plead till eight days af- 
ter ſervice ; by which rule the plaintiff's attorney could have n2 


' intereſt in being dilatory in endeavouring to find the defendant. 


. (12). This would at once anſwer to appearing by attorney. 
- (13) Ser P. 88, 8g. 3 9494 7 OO Th: 2; 


plea 


„ 


P IL. E A. 


lea in the world, why they ought to be totally 1 
iſhed. 


of the PLE A. 


As we pleaded the general iſſue in p. 21. to con- 
tinue our example regularly, we ſhall do ſo here. 


The intent of it, it was obſerved, is neither more 
nor leſs than to negative the facts advanced by the 


plaintiff in his declaration. That form therefore 
muſt undoubtedly be the beſt, which expreſſes the 
meaning intended to be conveyed, in the plaineſt 
manner, and the feweſt words. I therefore propoſe 


the following : 


The eden denies. die wrath, t the ateintity 
declaration (14), and therefore puts himſelt upon the 


country. 
——, Attorney for the Defendant, 
Witneſs, —— the proper officer, 
this day of Nee 179 [, 


(14) And if the plaintiff be indebted to the defendant, let 


him continue his plea of the * iſſue, with a ſet or (af-. 


ter the word country ) thus, 


Becauſe the ſaid defendant faith, that the ſaid plaintiff: is'0 
the contrary indebted to him as _— ; that is to ſay, 


pit. Der. F. 5. d, | Plt. Creditor. C. 1. 4 


Upon a bill of exchange And if any thing 
by him accepted, dated | | be owing that 
the 12th of May, at the defendant is 

three months afterdate, inclined to give 
for the ſum of fifty credit for, let 
pounds (or according him do ſo; if 


as the nature of 8 de- not, leave this 
mand may be) 30 o © fideblank, 


. Mie. 
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The drawing the iſſue, as in p. 32, which repeats 
a ſecond time the declaration and plea, I look upon 
to be wholly ſuperfluous ; for what occaſion can 
there be for eopying the declaration over again? 
The Ze muſt know what it is, becauſe be has 
had a copy before ; and what occaſion is there for 
copying the plea over again? He mult ſurely be 

ainted with that, Becasſe be delivered it; it is his 
aum anſwer. The method therefore I would 
poſe for delivering the iſſue and notice of trial is ay 
follows: for there ſeems to me to be no uſe for the 
delivery of the one without the other, unleſs the 


keeping the ſuit longer in hand, to no purpoſe but 
that of expenſe, can be ſo deemed, vix. 


Form f the Iſue, and Nane ls 2 vial. - 3 


Ts B. R. 


peta Te rm, in the 34d year of the reign of 
king George the Third. | 


The defendant having put kiel upon 1 coun- 
try, the plaintiff doth the Res therefore take notice 
of trial in this cauſe for the fittings after this preſent 
term. Dated the day of November, 1791. 
Attorney for the . 


Note. . notice end: al be the lime ws ut 
preſent. Ste p- 34- | 
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In like manner as I look upon it ſuperfivous to 


copy the pa a ſecond time on the — 
t 


\ 
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che iſſue, ſo do I deem it ſtill more ſo, to copy them a 
third time, upon the iſſue roll. The engroſſing them 
on the record would no doubt anſwer every purpoſe; 
for there could happen no material variance, but 
what either plaintiff or defendant, owing to their 
having copies of the pleadings previouſly delivered 
to them, might always eaſily detect. In ordinary, 
there is no more check than that at preſent; for the 
iſſue roll is rarely carried in till after trial, and then 
of what uſe is it? The entry of the iſſue on the roll 
propoſe therefore to aboliſh as uſeleſs. | 
As to the writs of venire and diſtringas, I would 
aboliſh them alſo; for what is the uſe of command- 
ing the ſheriff to impanel a jury, when at the fame 
time you do not mean that, that jury ſhould come? 
And what is the uſe of iſſuing another writ to 
diſtrain upon the jury for not coming, whom you 
never called upon to come, and now do not intend 
to diſtrain on? In ſhort, what can be the uſe of iſ- 
(ſuing any writ, which from the nature of it cannot be 
executed? a 
By the ſtat. of 3. G. 2. c. 25. the ſheriff is not to 
return a ſeparate panel for every ſeparate cauſe, but 
one and the ſame panel for every cauſe to be tried 
at one aſlizes, containing not leſs than 48, nor more 
than 72 jurors. Now ſince an act of parliament di- 
rects that a ſeparate panel ſhall not be returned 
for every ſeparate cauſe, what is the reaſon, in point 
of common ſenſe, why, for every ſeparate cauſe you 
ſhould ſue out a ſeparate venire and a ſeparate .- 
tringas? It can anſwer no purpole but to put the 
parties to unneceſſary expenſe. An amendment, 
therefore, or rather an explanation of the above ſta- 
tute, would at once accompliſh. the deſirable end or 
aboliſhing thoſe two uſeleſs writs. | 


X 3 From 
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F. orm of the Record. 


I would have it engroſſed on parchment, as at 
preſent, but to conſiſt fimply of the pleadings be- 
tween the parties, and that without their being con- 
fuſed with any extraneous or unneceſſary matter 
whatever. And by the plan above laid down for 


drawing the declaration and plea, the record in ge- 


neral would not be above one 16th part ſo long as 
it is at preſent; and wich this advantage too, it would 
then be underſtood by the jury; whereas, at pre- 
ſent, it is not uncommon for the record even to puz- 
zle the judge. | ; 


f Trial. 


In this reſpect I would have no alteration take 
lace whatever. For human wiſdom I do not ap- 
prehend could deviſe a better plan than trial by a 


jury of our countrymen, aided by a judge (15) or 


judges of integrity, and of ſuch only is the preſent 
bench compoſed ; men equally renowned for their hu- 
manity, as diſtinguiſhed for their learning, 


Poſtea. 


Inſtead of having the record delivered over to the 


| viQorious party, that he may engrols the poſtea thereon, 


would have it remain in the proper office, in perpe- 
tuam rei memoriam of what was done upon the trial, 
in like manner as the iſſue roll does now. And in- 


| ſtead of the poſtea being made out in the form it is 


at preſent, I would have it ſimply indorſed by the 
clerk of N Prius thus: is 


(05) In trials at bar all the four judges ſit | 
T his 
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This cauſe coming on to te heard before the 
right honourable Loyd lord chief juſtice Kenyon (16), 


on the day of 1791, the jury found 


2 verdict for the plaintiff for thirty pounds five ſhil- 
lings (17). 


— Clerk of Nif Prius. 


Then let the clerk of the Ni Prius tranſmit the 


record to the mater, who, when he taxes the coſts, 
may enter their amount at the bottom of the poftea, 
and fign the whole, as at preſent; for which let him 


iſſue his allocatur, as a ground for ſuing out ex- 


ecution, #nle/s the court otherwiſe order, by arreſt- 


ing the judgment, or making a rule for a new trial 


or hearing of error (18). 


Judgment. 


The four days now allowed for moving for a new 
trial, or arreſt of judgment, I would have continue 


as at preſent; as being a very excellent rule, that 


in caſe the condemned party have any thing reaſona- 
ble to offer againſt the judgment, or in favour of a 
reviſion of the cauſe, it may be attended to. 


Execution. - 

As to the form and manner of iſſuing execution, 
I would have that continue as at preſent; bu? that 
there ſhould always be 15 days between the zefte and 
return, agreeable to the Norman rule: for it does 
not ſignify who is the author of a rule; © that it is a 
good one is a ſufficient argument with me in favour 
of its being adopred.” And in no caſe would I have 


(16) Or whatever other judge might happen to fit, 
(17) Or as the caſe may be. 

(18) See Error oft. | 
X. 4 an 


| 
| 
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an execution ante-dated, nor any goods fold under 


one, till 15 days after the levy. made, in order to give 


the condemned party an opportunity of raiſing the 


money within that time, and thereby preventing 


what is but too common at preſent, 100 J. worth of 
goods being ſold for 30 or 407. at a day's notice. 

For it is by this haſty mode of doing things, that the 
debtor not only becomes ruined, but the poor credi- 
tor as well, often loſes a conſiderable part of his debt, 
and ſometimes the whole; ; as muſt be always the 
caſe, when there is not enough to pay the lawyer's 
bill; and this is not unfrequently ten, and often 
twenty, times the debt. 


Of Eftates of Freehold, Copyhold, or Leaſchold. 


For all men's property ought to be held ſacred to them 
_ alike, of whatever nature the tenure. 


Inſtead of putting up a man's houſes or lands (19) 
to ſale, at ſo ſhort a warning as at preſent, I would 
in no caſe have an eſtate ſold in leſs than three 
months; yet Hill, immediately after judgment, the 
creditor ſhould have a lien on it. For this purpoſe, 
let copies of the execution be ſerved upon the te- 
nants reſpectively, with notice not to ſuffer any ſale, 
nor attorn to any new landlord ; but that, neverthe- 
leſs, all rent then due, or t become due, until they re- 
ceived further order, they ſhould pay into the ſheriff's 
office; and in caſe of not conforming with the ſaid 
notice, let them forfeit three years rent to the party 
aggrieved, the ſame as tenants are now liable to do 
for ſecreting ejectment; (except indeed in caſe of not 
paying the rent in due time); but then the ſheriff 


ſhould have the ſame powers to recover, as the land- 


(19) If leaſeholds; for it has been already obſerved, that nei- 
ther freeholds nor copyholds can be fold as the law now ſtands. | 


See p. 54. 15 
ord, 
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lord, had he been ſtill entitled to receive; and in 
caſe of the owner's being in the actual occupation of 
his own land or houſe, then let a ſheriff*s officer be put 
in poſſeſſion. | | £7 
The reader will plainly ſee the intention of this 
is, that the condemned party ſhould haye theſe three 
months to raiſe the money upon mortgage, if he 
could not gather it by fome other means. I 
Now as all this indulgence would no doubt be 
much to the advantage of the debtor, it is alſo pro- 
r that we ſhould not loſe fight of the creditor ; 
but at the ſame time keep him within the E of our 
conſideration. Thus then it is no more than right, 
that the judgment ſhould in all caſes bear intereſt 
from the day of the giving the verdid, not at 51. 
but at the rate of 10/. per cent. per annum. This 
would be a ready means of ſtimulating the debtor, 
to get rid of the incumbrance of the execution 
as early as poſſible; and in the mean time, 
though he did not, yet the creditor would Juffer no 
1 in being kept out of his money, as I would have 
the maſter's certificate of the debt and coſts be transfer- 
able by indorſement, the ſame being entered previ- 
ouſly at the ſheriff's office, 'in an indorſement book 
to be kept for that purpoſe (20); and there never 
would be wanting people on change to furniſh the 
Aiftorious party in an action with the full amount of 
his debt and coſts, upon the transfer of fuch certifi- 
cate. | 13 
Here then is at once a plan for executing judg- 
ment in mercy, wherein both the debtor and creditor 
are conſidered; by adopting it the creditor might 
be paid his money the moment he 1s enticled to ex- 
ecution, or however as ſoon as he could take the 


(20) The ſame way in fact as ſtock is transferred at the bank ; 
and the reaſon why the counterpart of the indorſement ſhould be 
in the ſheriff's book is to prevent forgeries. 

| maſter's 
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maſter's certificate to *change; while the eſtate of 
the debtor would be guarded againſt all the attacks 
of a ſudden ſale, and his family thereby preſerved from 
ruin. As to the payment of the ten per cent. it 
would be trifling, were he obliged even to pay the 
intereſt for the whole three months, for ſuppoſe the 
debt 1001. the intereſt would be only fifty ſhillings, 
Now what is ſo ſmall a ſum for ſo many ad- 
| vantages? What is it when compared to the pre- 
ſent extravagant charges in an attorney's bill ? 

This certificate would not only be an article in 
which monied men would be extremely happy to 
trade, ut it would be an article that a creditor 
who could afford it, would be very happy not to 
diſpoſe of. He could have no objections whatever, 
even to lie a ſecond three months out of his money 
upon the ſame terms. | | f 


Note. It is matter alſo for the conſideration of the reader, 
whether theſe three months could not alſo be extended to all ro- 
ferty whatever, even houſehold goods, or ſtock in trade, by 
keeping a bailiff in poſſeſſion, where the amount 1s ſufficient to 
cover the debt and coſts. For certainly, it muſt be a great plea- 
ſure to every honeſt and well diſpoſed citizen, to be able to 
ſeiſe an opportunity of ſecuring him,z/f, without depriving his 
fellow creature of his perſonal liberty. 


It is the grand baſis of our duty towards our 
neighbour, to be juſt in all our dealings. To pro- 
vide proper laws to enforce the payment of debts, 
is retire no doubt among the firſt duties of the 
legiſlature of a country; but thoſe will be always 
found moſt adequate to the purpoſe, which can be 
executed at as little expenſe, as reaſon and common 
ſenſe ſeem to direct. In framing ſuch laws, we 
ſhould always ſo contrive things, that the debtor 
ſhould be induced to ſatisfy his creditor, and the 
creditor have an intereſt in indulging his debtor ; 
and this moſt creditors would be at all times ready 

i to 


7 
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to do, having ſufficient ſecurity in their hands. It 
is thus by reconciling the Jury) of man with his in- 
rereſt, that we find the readieſt way of inculcating 
the moral duties; hut when duty and intereſt are at 
variance, we baniſh by force, the human feelin 


from the human breaſt. 

Intereſt is the ruling paſſion of man, ſo ſtrong a 
tide ebbing and flowing in the human heart, that we 
ſhould never oppoſe it, but with the greateſt caution. 
Thoſe who find fault with the actions of others, be- 
_ cauſe they have an intereſt either in poſſeſſion or re- 
verſion, are but ſhort ſighted politicians ; it is intereſt 
inclines us to acts of the higheſt virtue, and to vices 
of the fouleſt die; for which reaſon we ſhould al- 
ways ſo conſtitute our laws, as by intereſt to ſtimu- 
late man to the virtuous, and by gain to deſtroy 
his propenſity for vice. 


C'eſt Vinteret ce vil roi de la terre 
Poui qui l'on fait la paix, et Von fait la guerre. 


VoLTAIRE. 


Of the CA. $4. or EXECUTION againſt the Body. 


. - Agreeable to the principles of the Engliſh con- 
ſtitution, the body is the higheſt ſatisfaction the cre- 
ditor can have, and therefore the perſonal liberty of 
a Citizen cannot be too much protected. A liberty 
which I am by no means an advocate for the dimi- 
nution, but for the extenſion of; and therefore the 
better to carry into effect, what we ſo fully treated 


of in the laſt ſection; let us propoſe, that if a per 
fon having loſt his ſuit give into the ſheriff's office, 


an account of any eſtate in lands or houſes, (21) he 
may be poſſeſſed of, ſo that the ſame might be taken 


. 1) Or goods if the reader think proper ſo to extend it. 
in 


in execution, by the time that execution ought re- 
gularly to iſſue for the benefit of the creditor, in the 
manner abovementioned; the ſaid eſtate being how- 
ever ſufficient in its principal value, to ſatisfy the 
juſt demand as well of coſts as debt; then the cre- 
dicor ſhould be barred from ſuing out a ca. ,. 
againſt. his debtor's perſon, or a F. fa. againſt his 
bauſehald goods, or other eſtate in his occupation, 
By this means then, a man having property ſufficient 
to anſwer any demand upon him, would never be 
. degraded by having his perſon arreſted, nor would 
his family be ſtartled and ſurpriſed by the entry of 
bailiffs into his habitation. Calamities however, from 
which, nothing but a countervailing property, either 
politically can, or properly ought, in a commercial 
country to protect us. 


Of the Sheriff”s Poundage. 


This which is at preſent five per cent. for the firſt 
1007. and two and a half per cent. for every 100/. 
after, inſtead of being paid by the creditor, as is the 
caſe now, in all actions, except debt and co- 
venant, I would have paid by the debtor; for it 
is hard enough for a man to have the misfortune to 
be obliged to have recourſe to law for the recovery 
of his. own, without taking part of it away from him 
when he has recovered it. Though according to 
my plan, as the ſheriff would be ſo much longer in 
poſſeſſion than. he commonly is at preſent, I am 
apprehenſive that where the debt is ſmall, the pre- 
ſent poundage would not countervail the expenſe, 
but then the only addition would be that of one or 
two men in poſſeſſion for a fortnight, at a guinea 
a week; and this ſum I am ſure any one had much 
better pay, than ſuffer his things to be ſuddenly ſold 
off, becauſe during this time he might haye ſome 

Opp.” 
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opportunity of raiſing the money to diſcharge the 


demand. | 
Thus much for Actions of Account, 


Fo 


Of the ACTION for the REPARATION of Injuries. 


As to this kind of action, I ſhall not propoſe the 
declaration to be drawn by the double, but the 
Angle entry; for it would be violating the principle 
on which we ſet out, to uſe the double entry where 


the ſingle is ſufficient for the purpoſe. 


The form therefore I have the honour to ſubmit. 


to. the reader, for declarations of this kind, is-fimply 
to deſcribe the nature of the injury by. genus and ſpe- 
ciesz let us therefore proceed to give an example in 
treſpaſs, and to be uniform in our proceedings, let 
us ſelect the caſe of © Tongue againſt Souſe.” (22) 


i. The Declaration. 
2 In B. R. | x hs 
Middleſex, fl.) Deborah Tongue complains: of 


Suſan Souſe being in the cuſtody of the marſhal gf 


the Marſbalſea of our lord the now king, before the 
king himſelf of a plea, that the ſaid Szgſan com- 


mitted an aſſault and battery on her the ſaid De- 


borab, by boxing her ears at a tea table in a friend's 
houſe. (23) To her damage of 1000/. | 


| C. Quilworthy, Attorney for the Plaintiff, 
Witneſs the proper officer, We. 
this day 2791. 


(22) P. 60. => | 
(23) Here you have the fact ſtated in a few words, and in an 
eaſy! manner; you have the genus or general kind of _— 
| * 


4 


1—— 0 


3 DECLARATION, 


2. Of the General Iſfue. 


The ſame general iſſue as ſerved the action of 
account, would ſerve that of an action for an in- 
jury, i. e. the ſimple denial of the truth of the de- 
claration. Thus by having but one general iſſue, 
there would be no danger, as at preſent of an at- 


torney's pleading one plea for another, as we took 
notice in our Elements of Special Pleading, with 
_— to nil debet, non eſt factum, &c. And where 
o happens that you mean to deny any one parti- 
cadas fact in the declaration, but to admit others 
the role which holds now, would hold then, namely, 
that of mentioning the fact you mean to negative, 
but When you deny the whole, none in particular 
need be en to. 


gw. 55 
which is an aſſault and battery; for an aſſault and battery is 
common to every Find of ſtriking, and you have the box on 
the ear, which is the ſpecies or particular manner of ſtriking; 
you have alſo the place wherein it was committed, namely, at a 
friend's tea table. 

But if the action were for a treſpaſs againſt the property, the 
declaration ought no doubt 7 contain the pariſb in which the pre- 
miſes are fituate, that were encroached on; becauſe there as the 
gate received the injury, it conſequently ought to be deſcribed ; 
but in aſſault, the perſon only is inſulted, and therefore it is 
fafficient that the perſon of the plaintiff be deſcribed by name. 

To ſhew the ready application of declaring either way, accord- 
ing to the plan above laid down, let us frame an e in 


treſpaſs againſt the property, viz. 
'\ 2 


ILMidalgſer, ſſ.] Deborah To ongue complains of 47. 9576. 
being i in the cuſtody, tc. Of a plea that the ſaid Szſan com- 
mitted a treſpaſs on the land of the ſaid Deborah, by turning her 
horſe into the meadow of the ſaid Deborah to graze, in the 1 
of Hampſtead, (1) to the damage of the ſaid Dibirab of 50 1. 


— 


2 . 
3 . 


(i) The county appears by the venue. 
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Thus much therefore for the genus of action, 


@ relative to injuries,” in which it is not neceſſary 
to proceed any further, for the pleadings being once 


finiſhed, the diſtinction of it from that of account is 
fully demonſtrated; to go farther would only be a 
repetition, we ſhall therefore now to preſerve the 
order of our work, proceed to Demurrer. | 


CHAPTER 1m mn 


Of DEMURRER. 


O aboliſh demurrer would be almoſt im- 

poſſible, becauſe it would at once give riſe 
to ſo careleſs a mode of doing things; that as 
much confuſion, would then ariſe from ſlovenlineſs, 
as at preſent is produced by quibbling, and no 
doubt you would be as much impeded by it; an- 
other thing, as ſome form is neceſſary for brevity 
and correctneſs ſake, it is right to eſtabliſh one, and 
conſequently to compel people to adopt it: how- 
ever, before we enforce it, we ſhould firſt be well 
convinced of its goodneſs, for form was intended to 


aſſiſt, not to perplex; to explain, and' not to puz- 


le. | 


We ſhould have continued the cauſe of Tongue 


againſt Souſe by demurring, as in p. 61. had it not 
been to ſhew the applicability of our form of ge- 
neral iſſue, as well to the one, as to the other genus 


of action; the digreſſion however not having been 
long, the reader muſt yet have the form of the de- 


claration freſh in his memory. Suppoſe therefore, 
that Mr. Quilworthy had been obliged to declare 
according to our plan, inſtead of the plan at preſent 
in uſe, and that he had left out in his W 
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et by boxing her ears at afriend's tea table.” Here the 
ſpecies of offence would have. been omitted ; the de- 
claration would have ſtated an aſſault and battery, 
but then it would not have appeared of record, 
whether the blow were a box on the ear, or a kick 
on the ſeat of honour. The reader will recollect, 
that according to our plan, both genus and ſpecies. 
were neceſflary to be ſtated, the omiſſion therefore 
of the latter would have been clear cauſe of de- 
murrer. Let us therefore propoſe a FORM. 


te The ſaid Suſan demurs to the declaration of the 
ce ſaid Deborab, becauſe # doth not ſtate in what 
cc manner the ſaid aflault was committed. Where- _ 
ce fore the ſame being inſufficient, in law, the ſaid 
« Deborab ought not to ___ her action againſt 
ce the ſaid & who therefore prays ſudgment in 
cc her "ers is | PO 


C. Quibbleprop. (24) 
Joinder in Demurrer. | 


But the faid Deborah avers her declaration to 
©be ſufficient. Therefore take notice of argument 
© on that point for Friday next. Dated the 

© day of 1791. 


J. Quilworthy, Attorney for the Plaintiff, 


And as to the demurrer book, let that be made 
up by the attorney, inſtead of as at preſent by the 
clerk of the papers; indeed that is the caſe now in 
the court of C. P. why therefore ſhould not the at- 


(24) Note, I would not have couriſe!'s ſignature. ab6liftied to 
tornies 
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tornies of che K. B. have the ſame advantage; finee 
they are equally capable of doing the buſineſs. 


Of the Motion for a Confilium. 


This 1 would have totally aboliſhed, for what 


need is there to make a motion for leave to argue @ 
point of law, any more than for leave to try an iſſue 


of fact. It is quite ſufficient that the paper books 


be previouſly left with the judges, that they may 


know what is intended to come on for argument. 


But the reaſon for my wiſhing to aboliſh the mo- 
tion is, becauſe I think the notice added to the 
| Jones a much ſhorter mode of doing the buli- 
neſs. X Bs 2 
Thus much for demurrer, which I would al- 
ways have ſpecial, aboliſhing wholly all general 
demurrer, for no defendant ought to be allowed 
to object to a plaintiff's declaration, unleſs he at 
the ſame time gave his reaſons for ſo doing. 


CHAPTER IV. 
Of SPECIAL PLEAS. 
HAYNG demonſtrated to what ſimplicity 


declarations, general iſſues and demurrers, 
might with eaſe be reduced, let us now proceed 
to ſpecial: pleas; by way of example, I have ſelect- 
ed a caſe from Morgan's Vade Mecum, Vol. III. 
p. 637, wherein the pleadings are carried as far as 
Rebulter, the whole containing near ſeven pages (25) 


'* (25) I mean the precedents of the pleadings ſimply, without 
any one remark upon them. | 


printed 


* 
N 
* x 
* 
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printed thick, which I did not think worth troubling 
the reader with, except as to their ſubſtance; ſuf- 
fice to ſay then, that the action appears to have been, 
in treſpaſs for impounding cattle, and continuing 
them ſo impounded till ſome perſon let them out.” 
I have purpoſely choſen rather to take for example 
a caſe which has already happened, and to ſelect it 
from an able reporter, than to give any one of my 
own contriwance. . 


1. Declaration, as it would be draton according te 
our Form. 


[ Devonſhire, to wit.] Thomas Chope, gentleman, 
complains of John and Peter Heard being in the 
cuſtody of the marſhal of the Marſbalſaa of our lord 
the now king, before the king himſelf, for a plea of 
treſpaſs upon the property of the ſaid Thomas, by un- 
juſtly impounding twelve of bis ſheep, on the 12th 
day of December, in the year of our Lord 1754, at 
Nottacot, in the pariſh of Hariland, and continuing 
them thus unjuſtly impounded, till ſome perſon let them 
out, whereby they were loſt, Fo the damage of the 


faid Thomas of 100 J. 


2. Of the Plea. 


Mr. Morgan in his precedents has pleaded firſt, 
the general iſſue; and ad, that the cattle were do- 
ing damage, wherefore the defendants impounded 
them, But as to the firſt (26) plea, I ſee no reaſon 

8 | _ whatever 


(26) MR double is what in no caſe I approve. In the 
firſt place I think it rather confuſes the cauſe ; in the next, you 
put your client to the expenſe of moving the court, which might 
as well be ſaved ; for there is never any danger but the coſts will 

always be high enough of themſelves, confequently there 1 
| . neceſſity 
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whatever for it; we ſhall therefore reject it, and 
plead only the ſecond, continuing of courſe our 
new form: | | 


« And the ſaid John and Peter ſay, that the ſaid 
Thomas ought not to maintain his action, becauſe 
| they found the ſaid ſheep grazing in the meadow of the 
ſaid John, called Nottacot Higher Moor, or the higher 
moor fituate in the ſaid pariſh of Hartland; where- 
fore the ſaid John in his own right; and the ſaid 
Peter as his ſervant, impounded the ſaid ſheep, as by 
lam they bad @ right to do. And this they are ready 
to verify. \ RN, 


neceſſity for increaſing them by artificial means. Now of what 
uſe can it be to deny the whole of the declaration in one plea, 
and then confeſs a part in the next? For here the general iſſue | Þ 
denies the taking the cattle originally, which the next plea not 1 
only avowys, but juſtifies. The reader will therefore no doubt f 
agree with me, that the laſt plea is quite ſufficient; without its * 
being preceded by any other. Beſides the pleading the general 
iſſue firſt, and a ſpecial plea next, ſeems contrary to the rule laid 
down by Judge Black/one, when he explains the nature of de- 
fence, V. III. p. 297. It would be ridiculous, he obſerves, to + 
ſuppoſe that the defendant comes and defends; or in the vulgar 1 
acceptation juſtifies, the wrong and injury in the one line, and if 
pleads he is at guilty of the treſpaſs in the next. But to illuſ- 
trate the abſurdity of pleading double by example, let us exa- 
mine the import of the pleas under our conſideration, 


The firſt of which imported, that the defendants did not 
take the ſheep, and conſequently did not impound them. 


The ſecond; that they did take the ſheep, and they aſſign a 
reaſon for ſo doing. : 


The whole of which then amounts to this, Ve did take your 
Heep, and wwe did not take your forep. Now, had the queſtion 
been diſtinctly put to theſe poor clowns in per/on z could they 
have made a more inconſiſtent anſwer for themſelves, than their 
ſpecial pleader made for them? Could they have pleaded more 
inconſiſtently ? Nay, had the queſtion been even put to the ſheep, 
had the poor animals had the gift of ſpeech, could they have 
made a leſs rational anſwer, thay aue did, and we did not. 


9 3. Re- 
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3. Replication. 


To which the ſaid Thomas ſaith in reply, that the 
hedges which ſeparate the cloſe of the ſaid Fohn from 
the lands of the ſaid Thomas being out of repair, the 
ſheep eſcaped through the breaches, which ſaid hedges 
it was the duty of the ſaid John to have kept in re- 
pair; for had he ſo done, the ſheep would have been 
prevented from getting into his cloſe. And this the 
ſaid Thomas is ready to verify. 


1 Nejoinder. 


And the ſaid John and Peter in rejoinder admit, 
that the ſaid John was liable to keep the ſaid hedges 
in repair; and therefore the ſaid John always did ſo; 
but the ſaid Thomas ſet fire to the ſame, which cauſed 
the breaches above-mentioned. And this the ſaid 
John and Peter are ready to verify. 


« The whole matter, the reader will now obſerve; 
ſeems to be reduced to this ſingle queſtion, namely, 
wwho cauſed theſe breaches in the hedges. The defen- 
dants ſay, that the plaintiff ſet fire to the hedge ; if 
ſo, it was no doubt his own miſcondu& that loſt him 
his ſheep: but the readieſt way to determine the 
truth ſeems to be, to negative that fact; i. e. to plead 
the general iſſue in ſur-rejoinder, as to that particu- 
lar. But, according to Mr. Morgan's precedents, a 
traverſe is pleaded, wherein the plaintiff's ſpecial 
Pleader makes him ſay, as be had ſaid before; and the 
_ defendants thereupon take iſſue; whereby their pe- 
cial pleader makes them ſay as they bad ſaid before. 
To prevent however this repetition, we ſhall beg 
leave to plead the general iſſue at once, without any 
further ceremony ; always continuing our example 
accordiag to our ſorter method propoſed,” 

| | 5. Sur- 
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5. Sur-rejoinder. 


And the ſaid Thomas in ſur-rejoinder, denies that 
he ſet fire to the hedges. And of this he puts him- 
ſelf upon the country. 


Thus then it ſeems the plain and intelligible 
mode of pleading here.propoſed, is equally applicable 
to ſpecial pleas, as to declarations and general iflues ; 
reſerving no other form than that of mentioning the 
name of the plea in its commencement, and diſtin- 
guiſhing it by its concluſion; the body of it always 
containing the imple fa as it happened, ſtated in 
as few words as poſſible,” 


CH²APTER V. 


Of ARRESTS. 


in a great meaſure as it now ſtands; for to 
aboliſh them might be extremely pernicious in a 
commercial country: but I would nevertheleſs abo- 
liſh the writ, for which there is not the ſmalleſt oc- 
caſion, It is enough that' the plaintiff before the 
proper officer make an affidavit of his debt, and 
thereon let the ſheriff iſſue his warrant to apprehend 


the defendant; for the continuation of the writ, in- 


dependent of its making the plaintiff run a further 
riſk, only adds to the poor debtor's misfortune in 
the ſpunging-houſe ; he has ſo much the more to pay 
before he can be liberated : nay, perhaps on account 
of that additional ſum he is obliged to go to a ail, 


Y 3 and 


HE law with regard to arreſts, I would leave 
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and thence the creditor is perhaps deprived of the 
whole of his debt. For thus reaſons the unhappy 
man l Since ſuch rapacity exiſts, that I muſt be 
ſo charged; ſince I muſt ſuffer the ſame impriſon- 
ment for part as for the whole ! I had better keep 
the money to feed me when I am locked up! when 
hungry and in priſon, that u man will vifit me.“ 
But though I would not aboliſh arreſts, the reader 

J hope will not think me a friend to them, according 
to the preſent practice. No, I would regulate 
them : for, inſtead of the plaintiff's having till the 
end of the term after that in which proceſs is return- 
able to declare in, he ſhould have no more than fix 
days; and according to the plan which I laid down 
above, it is impoſſible that, a longer time could be 
neceſſary to draw any declaration whatever in, Af-- 
ter iſſue is joined, then within fix days more let the 
plaintiff give notice of trial. Dy: 

My reaſons for theſe propoſals are, that as the 

law ſtands at preſent, the plaintiff having two terms 
to declare in, a man may lie, half a year in jail be- 
fore he knows the particulars on which be is detained ; 
and then, after iſſue is joined, the plaintiff has two 
terms (27) more, before he is obliged to give notice 
of trial. Theſe together make one year, without 
reckoning the time taken up in pleading; ſo that we 
may fairly ſay, a man may be detained in a jail, 
whoſe circumſtances are ſo low. that he cannot find 
bail, a good year and a quarter, before a court of juſ- 
tice may be called upon 70 determine, whether or not, 
he owed the plaintiff a farihing at the time of the ar- 
1 * 


(27) But in C. P. if iſſue be joined early enough,notice muſt 
be given the ſame term. See p. 34- | ; 


, 
| * 
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Judgment by Default, - 


It is unneceſſary to obſerve any thing under this 
head, except that let the alterations propoſed for re- 
gulating the other parts of practice, be extended to 


this by analogy. 


CHAPTER VI, 


OO BAIL 


S to bail, I would have the proceed ings againſt 
them reduced to thoſe o | 

not bailable ; abcliſhing that abfruſe philoſophy, of two 

nothings making a ſomething ; and inſtead of their be- 

coming ſecurity at firſt, for the appearance of the de- 

fendant upon the return of the writ ; they ſhould be- 


come bound for his appearance that he might be 


charged in execution. By this means the trouble 
and expenſe of putting in bail above would be 
ſaved; and many innocent people would not then 
become fixed; beſides, if giving bail once will an- 
{wer the purpoſe, why give bail /wice ? 


Note. By the adoption of this mode of arreſt and bail, all 


the advantages of them would be preſerved ; whereas their in- 
conyeniences would be chiefly, if not totally remoyed. 


a common action 


— 


— 


1 ERROR, 
CHAPTER VI. 
Of ERROR. 


; ITH reſpect to this, I would have every pro. 
ceeding aboliſhed, except the aſſignment of 
errors ; and that ſhould be reduced to the ſame rules 
as demurrer, with this difference however, that leave 
of the court be firſs obtained, the ſame as for a new 
trial or arreſt of judgment, to argue certain errors 
pointed out in the proceedings. But where a new 
trial had been before had, and a ſecond jury had gi- 
ven a verdict in favour-of che ſame party as the firſt, 
there I would not on any account have any writ of 
error granted; as 10 judge or judges ought in any 
caſe to have the power of reverſing the verdicts of 


20 juries. | | 
« Error hath many ways, and truth but one!“ 


= Pore. 


Note. Did the unhappy client know, that inſtead of his 
cauſe being wholly to be reheard, as he imagines; it is only a 
quitble at law that is to be decided; as, whether the action 
being treſpaſs cught not to have been caſe ;* and though right 
in ſubſtance and truth, he may be condemned for being wrong 
in form; and that form at the ſame time, a ridiculous one; be 
would never bring a writ of error.“ Or were the legiſlature of 
the country properly informed, it could never heſitate to adopt 
the plan I propoſe, | „„. 


( 399 ) 
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HUS did reafon's comparing balance rule 


the whole, the pleadings might very eaſily 
be reduced into a very narrow compaſs indeed; and 
the reſt of the proceedings abridged according ro 
common ſenſe. I ſhall therefore forbear to tire the 
patience of the reader, with giving any more ex- 
amples of what might be done, flattering myſelf 
that from the manner in which the ſubje& has been 
treated, I haye at leaſt gained one of the two 
points I had in view; namely, that of making the pre- 
ent practice better underſtood. So that, if even the 
Favour of reforming it ſhould not be granted me, 
| 70 of the happineſs of having made the preſent 
nown, 1 cannot be deprived ! |! ! 

However with regard to a reform, nothing ſurely 
could be more laudable, than a plan for edniniering 
uſtice at a more eaſy expence ; becauſe thereby, we 
ſhould defend the property of the induſtrious, from 
the rapacity of the idle; we ſhould protect the vir- 
tuous, from the attacks of the vicious; we ſhould 
prevent the feeble, from being overpowered by the 
mighty; in ſhort, we ſhould give alms to the indi- 
gent, ſuccour to the diſtreſſed, defence to the weak, 
and virtue to the great! But that a propoſition of 
this kind coming from ſo obſcure an individual, will 
be patroniſed by a whole nation, I am not ſo vain 
as to imagine: yet hope which ſprings eternal in 
the human breaſt, will not let me totally baniſh the 
idea; and when we hope for the benefit of the un- 
fortunate, to cheriſh ſuch a hope is ſurely praiſe- 
worthy | 

In the firſt place then, to accompliſh this defir- 
able end, in addition to the mode of proceeding 
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that I have juſt now laid down, I propoſe the abo- 
licion of all court fees, not only thoſe paid in court, 
but as well thoſe paid at the judges' chambers; 
and in order to render the judges totally inde- 
pendent, an augmentation of 1600. a year to each 
of their ſalaries, ſo that no judge would then enjoy 
Teſs than 4000 J. a year. a 

As to the officers of the courts, from the higheſt 


to the loweſt of them, 1 propoſe to increaſe their 


ſalaries in proportion to the loſs of their perquiſites 
and the firſt man who then took a fee, the matter being 
Yroved, he ſhould be immediately diſmiſſed, and 

ed three years ſalary. This would at once re- 
move all inconveniences ariſing from infolence of 
office, as it would then be to the intereſt of all per- 
ſons filling departments in the courts of juſtice, to 
behave like gentlemen, inſtead of receiving fees 
Tike footmen and coffee-bouſe waiters, * John keep the 
two-pence.* If however, on account of fuch re- 


form, any offices ſhould be rendered totally uſeleſs, 


I would not have thoſe people who now fill them, 


abandoned to fortune and the wide world; but their 


ſalaries, or falaries. equal to what their perquiſites 
now are, continued to them for life: for my diſpo- 
fition and intention are to do good to all men, but 
do injury to none; the baſis of civilization appear- 
ing to me to be univerſal charity. „ 
ce If it be objected to this part of my plan, that 
ce it would be an additional expenſe to government, 
ce J pledge myſelf to lay a plan before the Public to 
te accompliſh ſo deſirable an end, without laying one 


ec additional burthen upon the ſubje&, but on the 
« contrary 1 eaſe him of many.” 


We ſhall now proceed to make out our bill of coſts 
1n the cauſe of the watch-maker, which according 
to the preſent practice would moſt probably have 
been about 30. but according to our plan of re- 


rm, the trial of ſuch a cauſe would be leſs than 


104. 
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trol. and yet the profit of the attorney would be 41. 


out of 54. 
Out of the 


1. 
Retainer and taking in- 
ſtructionss o 
Drawing declaration (28) o 
Copy and ſervice - © 
© 
o 


Stamp (29) 
g 


y 


(#8) I put 57. becauſe this is the ſum now allowed for filling 


up proceſs, and there would be no more trouble in filling up the 
blanks in the declaration I propoſe, than in filling up thoſe in 8 
common writ and copy, as printed forms might be kept at the 
ſtationers ; however, in caſes where by the length of the plain- 
tiff*s bill, the declaration muſt needs be longer than ordinary, 
let the attorney charge 15. a folio drawing, and 4 d. copying, 
as at preſent ; ſuppoting the common length to prevent miſtakes 
to be four items. Here the reader will obſerve that every item 


would make a different count, conſequently, his declaration - 


would contain juſt as many counts as reaſon directed, and no 
more ; and with this additional advantage too, that the demand 
of an upright man could not then be confuſed by the ignorance of 
a ſpecial pleader. Judge Blackflone lamented that young men too 
often received the elements of their legal education, at the deſk 
of an attorney; had he now been living, he would have la- 
mented much more, the confined ideas that men of otherwiſe 
good parts, imbibe in the office of a ſpecial pleader. Were 
: n define ſpecial pleading, I ſhould call it, ſublimate of non- 
enſe.“ 3 

(29) I have ſaid 5. although the ſtamp on proceſs is xow 
only half-a-crown, but then the treble-penny ſtamps for the de- 
claration would not be uſed ; however, this additional 2s. 6 4. 
would more than doubly ſupply that deficiency, conſequently, 
the revenue would not be hurt, 105 
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34 $586: $6 . . d 

: Brought forward © 19 4 0':9.7 
Drawing iſſue and notice - | 

of trial, with copy and 

ſervice — 0 
Drawing briefs, two brief | 
ſheets (30) - 13 4 0 O o 
wy copies Wr \ 0 13 4 0 Oo © 

ngro record (31 3 0.0 © 
— the cauſe for | * 

trial — - 8 3 0 0 © 
One ſubpoena (32) 0 7 o- 89 2 7 
Four tickets - e 0 
Service on four witneſſes © 10 © o Oo © 
Conduct money, 1. each © 4 © 8 0 
Fee to the ſenior counſel 220 ——— 
To his clerk — * o 2 6 O 14 4 
Fee to junior counſel. - 1 1 © —— 
His clerk en o 2 6 | 
Attending counſel - oo 6 8 
Attending the court upon 

the trial of the cauſe (33) o 13 4 


£.8'$ 2 


(30) In common caſes, the brief would never exceed this 
length, and frequently one ſheet would be ſufficient. 


(31) This is allowing a third of the drawing the pleadings. 


(32) Four witneſſes may be named in one ſubpcena, and more 
are ſeldom neceſſary in common caſes, often a leſs number. 


(33) But if for more than one day, add 6s, 84. for every 
day after the firſt, | | , 


Jury 
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ins d. . 
Brought forward 8 8 2 

Jury - - o 12 0 

Stamp for poſtea (34) 0 10 © 

L. 9 10 2(35) 


= — — — 


Now to prove the poſition that the attorney 
would then have a profit of 41. out of 5/. we muſt 
firſt deduct from the groſs amount 47. 105. being 
the amount of counſel's fees, jury and ſtamp for 
poſtea, which every one knows the attorney always 
receives of his client as ſoon as iflue is joined; or 
at leaſt, ſuch is the general cuſtom, and I believe a 
great many receive much more than is neceſſary for 
theſe expenſes; let it however be recollected 
though; that at preſent they have the record to paſs, and 
court fees to pay, charges which by my ſyſtem would 
be wholly aboliſhed,” for Magna Charta ſays, © We 
ce will ſell to no man, we will deny to no man, nor 
te will we defer to any man either juſtice or right.” 
It ſeems therefore very clear to me, that 4 court 
fees, and unneceſſary expenſes of any kind whatever, 
are obſtacles in the way of juſtice, not-intended by the 
principles of our excellent conſtitution, And to 


(34) The ſtamp on poſtea at preſent, is only 5 7. and 5 s. prior 


on the record; but I would have the whole on the poſtea, be- 


cauſe when by the non-attendance of a witneſs, or other un- 
foreſeen accident, the plaintiff is non-ſuited ;* the poſtea ſhould 
not be ſtamped at all, as it is unfortunate enough for a man to 
be obliged to bring a ſecond action for the fame cauſe, and pay 
coſts in the firſt, without having an additional tax laid upon him. 
- Beſides this indulgence would the better enable him to proceed 
afreſh, indeed I think myſelf, all the proceedings ſhould be 
re/lamped gratis. | 


(35) I mentioned 10 JL. in the title page, merely by way of 
uſing round numbers. 
preſerve 


— — — 2 2 2 — a AMA = 


| 
| 


dependent of the charge I propoſe. 
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preſerve that conſtitution ; the only effeFual mode un- 
gugſtionably is, © to reduce the heavy expenſe attendant 
on legal proceedings.” Though ſome perſons may 
ſay, no matter how heavy the expenſe of going to 
law is, but let it be recollected, that thoſe who rea- 


fon that way, have no property to loſe ; or if they have 


any, they have not enjoyed it long; for ſo long as 
men continue to poſſeſs property, ſo long will they 
continue to diſpute concerning it. | | 
The only effectual means to make the people of 
theſe: commercial kingdoms comfortable and happy, 


is to adopt a plan by which their differences may be 


terminated in the eaſieſt, leaſt complicated, and 


moſt reaſonable manner. It is a duty which we owe 
to God and our neighbour; in fine, it is a duty we 
owe to ourſelves, © Moral honeſty is not a myſ- 
tery,” though /pecial pleading is an impoſition upon 
common ſenſe. i | | 

Law was not deſigned as the trumpet of war, but 
the ſymbol of peace, which latter we have common- 
ly painted in our courts of juſtice. The greateſt 


| blefling ſpringing from liberty is, that when two 


citizens have a difference, they may without diffi- 


culty have recourſe to the arbitration of a jury of 


their countrymen; but when the expenſe is more 
than the generality can afford, the bleſſing of li- 
berty is not enjoyed. 

But I have digreſſed a little, let us therefore re- 
turn; we have ſeen the ſum to be deducted from 
the groſs amount, as being money paid by the 
client, (36) to be 41. ros. ' conſequently, the re- 
mainder is 5/.05. 2d. Now the actual money 
which the attorney would be out of pocket, would 


(36) If the attorney furniſhed this money, let him be allow. 
ed three ſhillings in the pound commiſſion on it, 'though I think 
every client to blame that does not furniſh it himſelf, even in- 


be 
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be only 145. 6d. but as other incidental expenſes 
may occur; to be liberal, we will call the money 
out of pocket twenty ſhillings ; here then, notwith- 
ſtanding the great reduction of the coſts, is yet a 
profit left to the attorney of 400 per cent. and that 
too upon a very ample return; for in no civilized 
country ought a plaintiff's bill of coſts in a common 
action not bailable to exceed 101. but at preſent, 
although you employ the honeſteſt attorney that was 
ever admitted to practice in a court of juſtice, you 
will ſeldom find your bill as plaintiff leſs than 3010. 
hence it is clear, it is not the men, but the ſyſtem 
wants reform; and that man who aſſerts that the 
preſent practice is good, either does not underſtand 
it, or if he do, he is an enemy to the liberties of 
mankind. | 
I have no doubt however but the meaneſt of the 
lower order of the profeſſion, will take every op- 
portunity of vilifying the whole of this publication: 
in ſuch caſe, I would adviſe my reader to, aſk one 
of thoſe gentry, whether he has read the work, and 
if he anſwer in the affirmative, then aſk him what it 
contains ? and if he do not give ſuch an account-of 
it, as a perſon has reaſon to expect from a pro- 
feſſional man, conclude at once that man is a foo? 
not fit for his employment, and whoſe only know- 
Tedge is the art of running up à long bill; an art uni- 
verſally known by the advocates for impoſition. ... 
We ſhall now proceed. according to our plan for 
a reform to make out the bill of coſts of the de- 
fendant, and therein we ſhall not proceed farther 
than trial; for the expenſe of execution, I would 
have in all caſes fall upon the loſing party; beſides 
in eſtimating the plaintiff's coſts, as the practice 
now ſtands, at 3/7. and thoſe of the defendant at 
about 14 or 151. nothing is conſidered with regard 
to execution; tor by paying the debt and coſts be- 
fore the expiration of the four days, to move for 
| | arreſt 


| am of judgment 'or new trial, tae loſing party 


Copy of the fiance (37) 
thereof — 


Copy of the iſſue, and 
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may then avert that expenſe, which if he cannot do 
by not baving the money to fatisfy the claim of his 
adverſary, the mode I have pointed out is a very 
mild and merciful one of carrying the judgment of 
the law into effect, calculated to indulge the debtor, 
while at the ſame time it gives A ſecurity. and 


recompenſe to the rector, | 
"Defendant's Bill of Coffs. 
Out of the 
Attorney's 
\ Pocket. 


n 
Retainer and taking in- n 
ſtructions 0 4 


. 
Searching, if declaration 
n 


Drawing and engroſſing 
general. iſſue 0 2 


notice of trial — 5 1 © 0 Oo o 
One ſubpoena EF 
Four tickets — oO. 4 0 „ 
Service on four witnefles 0 10 0 © 0 0 
Conduct money «\ 0 4 0 © 4 0 


(37) I mean merely the items charged for the _ to look 
over. 


(38) This i 1s for the treble-penny ſtamp, on which the plea 


is engroſſed. 
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© OOTY OT? fe REFS OC 
Brought forward x 16 8 - 
Drawing brief, two ſheets © 1 J 4 
One copy for counſel -'< © 6 8 
Fee to counſel «= 2 2. 0 
His clerk a SS 4 6 
Attending counſel -< 0 3 4 
Attending the court when 
4 


w cauſe tried n 9813 


The money which in a defence the attorney ought 
to receive from his client before trial, ought merely 
to be the ſee of the counſel and his clerk, which ac- 
cording to our example is 21. 45. 6d. this deducted 
from "57. 175. 104. the groſs amount; leaves the 
balance or attorney's: charge 31. 125. 4d. which he 
would return for laying out only gs. and 74 Thus 

if T allowed a conſiderable profit to the plaintiff's 

attorney, I have not been leſs liberal to that of the 
defendant. Now is there a man of common un- 
derſtanding in the kingdom, who will attempt to 
affirm that the profit above allowed, is not ample 
for any honeſt man to receive. Some of the lower 
claſs of attornies may indeed ſay, there are ſome 
items ought abt to be omitted, ſuch as a charge for 
making out the bill, Sc. but all thoſe I meant to 
omit, for God forbid ! that ſuch an impoſition as a 
charge for making out the bill ſhould have my 
ſanction; that of the public I am ſure it never had; 
and though many induſtrious and reſpectable clients 
have been obliged to pay it, it has been becauſe 
there was no law to relieve them againſt it. The 
time however, when there will be one to relieve 

| ſuitors from that and all other impoſing charges 
whatever, I predict is not far diſtant, I rely greatly 
| Ns Ten | upon 


* 
* 
3 


upon the humanity of parliament, whoſe goodneſi 
I hope will give the preſent round-a-bout practice an 

arly conſideration, ' 
Thus what applies to one action for work and 
labour, equally does to another, and the like of 
goods fold and delivered, c. The expenſe alſo 
of applying to the court by motion would be re- 
duced in proportion, for as the court fees would be 
aboliſhed, the parties would ſave the heavy charge 
of office copies, which they would receive gratis; 
nor would affidayits then be ſo enormouſly long as 
at preſent, on account of the other proceedings 
being reduced within the proper bounds of reaſon. 
- Thus the adminiſtration tn ice would be uniyer- 
But I have yet another remark to make as to the 
plan propofed, with regard to atteſting the execu- 
tion of deeds or the ſignature of promiſſory notes 
and bills of exchange, before a magiſtrate (39) in the 
town, wherein the witneſs reſides: a copy of ſuch 
depoſition being ſerved on the defendant's attorney, 
at the time of the ſervice of notice of trial. This 
method which every reaſonable; man muſt allow 
would be full as ſafe in all reſpects, as at preſent, 
would frequently prevent coſts exceeding 101. which 
would otherwiſe amount to 50 or 601. and a mode 
of doing of buſineſs too, much more certain; for it 
is not unuſual to fetch a witneſs ſome hundred 
miles, and maintain him a week or two in town 
only to prove a hand-writing, and perhaps the mo- 
ment he is wanted he is out of the way, and the 
laintiff nonſuited on account of his abſence. You 
have your remedy againſt him it may be ſaid, but 
will that remedy be an antidote to your diſeaſe; if 
you muſt go to jail becauſe you are unable to pay 
your adverſary's heavy coſts, although your witnels 


- (39) See Evidence, p. 225, 


I 
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be not in circumſtances to re-imburſe you... Now 
by my plan, the execution of the inſtrument being 
adãtteſted previous to the trial, no miſchief could re- 
ſult from the witneſs being out of the way 
Independent too of the reduction of the coſts, 
conſiderable ans >. rs reſult from the jury 
being able to under the declaration and--plea, 
and conſequently - the 3 upon which they 
founded their verdi&t; but this at preſent they do 


not, for tell me what juryman is there who can 


at all comprehend a declaration of any kind what- 
ever, according to the preſent: plan of drawing one, 
of which that my reader may fully convince him- 
ſelf, let him examine the one for the watch- 
maker's bill, p. 18, and then let him examine-the 
one for the ſame cauſe, according to my plan for a 
reform, p. 304; when let him clap his hand upon 
his heart, and examining his own conſcience, let 
him declare upon which he would rather try a 
cauſe, and to which he could underſtand the evidence 
beſt to apply. Judge Blactſtone in his intro» 
duction, obſerves © The ignorance of ſome of our 
„ beſt juries, has thrown more power into the 
_ * hands of the judges to direct, control, and even 
< reverſe their verdicts than ever the conſtitution 
be intended; and he might have added that What 
their own ignorance did not accompliſh, the arts 
of ſpecial pleading have taken care to complete, 
A very excellent author' that I have ſomewhere 
read, obſerves, © That it has been the charac- 
teriſtic of ſome people to explain the moſt difficult 
caſes, while it has been that of others to perplex the 
moſt ſimple.” This has been the univerſal ſtudy of 
practical lawyers ; but ftill it is not the fault of the 
men, it is the fault of the meaſures they are permitted 
to purſue, Render the ſyſtem leſs difficult, and the 
men will be rendered honeſt, Let juries under- 
ſtand the record, and the proceedings will ceaſe to 
| | . perpleʒ 
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-., - * canto travel our of the records: 3 be fare x 
der good maxim d i böt a are now 2 
drawn, it would puzzle King Solomm himſelf, were: = 


de to riſe from the dead, to Ros: how the judge: - 
NE ic zittle reſemblance has a declaration . i 
to the true n of complaint; and if the h 5 
deende ukimateh) come within the circle of i, 
that the judge does not exceed his bounds, I um 9 
fore to keep within them, he muſt: travel wih I F 
compaſs, | for road there is —_ 985 more ban in py" = 

bs. {4 F Arabia: * n 
I. ſubmit therefore once more to > my "reader, to 1 
ompare my form of pleading with that L which ; is in 
— uſe, and then let him ſay which he beſt 
; _ underſtands, „l 1 601 220 
— Britiſb Legiſlators; copvinct the world of the er- 
| cellency of your conſtitution, by reſtoring die ri 3 
ol juries in 4 reformation of the practice of your I 
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